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Fit and proper requirements for board members

WHAT IS THE LAW OR STANDARD?



Fit and Proper requirements 

• Introduction – I have been asked to co-present on the following topic:

“Fit and proper requirements for board members”

• This issue of fit and proper requirements of board members is sacrosanct and an

incident of good governance.

• It is generally accepted that the stronger the governance of the fund, the better risk

(such as operational risk, investment risk) will be managed and controlled.



Fit and Proper requirements 

• The Financial Sector Conduct Authority (FSCA) has done a lot of work to enhance good

governance, e.g., introduction of trustee training toolkit and independent trusteeship – all in

an effort to have the most competent and skilled people sit as board members.

• Despite these laudable efforts, governance issues in the form of poor decision-making as a

result of weakness of the board, persists.

• This must be seen against the backdrop of the Pension Funds Act (PFA) having not set any

criteria of fitness and propriety for board members.

• It is a fair proposition to state that the weakness of the board of a fund is reflective of the

caliber of the persons who are appointed or elected to the board.



Fit and Proper requirements 

• The PFA does not provide for general suitability or fitness requirements for board

members.

• For that reason, anyone can be appointed or elected as a board member.

• Some fund rules provide for basic disqualifying conditions, such as criminal records or

insolvency.

• In other words, there is no statutory regime regulating fitness requirements for board

members. If you are a gifted demagogue or popular shop steward, you can be elected

as a board member despite the obvious character or reputational flaws.

• Section 7A(1) of the PFA requires a pension fund to have a board consisting of at least

four board members, at least 50% of whom the members of the fund shall have the

right to elect.



Fit and Proper requirements 

• Section 7(3)(a) of the PFA demands that a board member appointed or elected must attain such

levels of skills and training as may be prescribed by the registrar by notice in the Gazette, within

six months from the date of the board member’s appointment.

• Section 7(3)(b) of the PFA demands that a board member must retain the prescribed levels of skills

and training throughout that board member’s term of appointment.

• The FSCA issued the Conduct Standard 4 of 2020 prescribing the minimum skills and training

requirements for board members. In terms of the Conduct Standard a board member must

complete the Trustee Training Toolkit within a period of six months from the date of appointment to

the board.

• Whilst this is a step in the right direction, much more is required for a person to function at the level 

of a board member than would take a week session of online training. It is therefore hardly 

surprising that the Toolkit has not received much acclaim as a success and game changer in the 

industry, at least from my perspective.  



Fit and Proper requirements 

• The concept of fit and proper is sufficiently ascertained by reference to the affairs and 

activities in which the board member is involved.

1. The Fitness ( Suitable) aspect entails the following:

v Ability of a person to do the job in relation to his capabilities such as experience, 

qualifications, skills, etc

2. The Propriety (Proper) aspect entails the following:

v The person’s character and suitability to occupy a position of trust in relation to his judgment, 

integrity, honesty, diligence, good faith, etc



Fit and Proper requirements 

• The Council for Medical Schemes set out to introduce predetermined standards that must be

met by a trustee at the time of appointment and these standards were to be measured against

disqualification and evaluation criteria.

• If a person desires to be a trustee of a medical scheme he must satisfy the CMS that he meets

the following criteria:

v Honesty, integrity and reputation – that is he possess the character, diligence, honesty, integrity

and judgment to perform the duties of a trustee.

v Competence and capacity – that he possesses the appropriate skill, knowledge and

competence in fulfilling the duties of a trustee.

v Financial soundness – that he is able to manage his own affairs properly and prudently.



Fit and Proper requirements 

• The FSCA has not set similar standards for board members. Neither does the PFA provide for 

disqualification factors for board members. There is no checking who becomes a board 

member of a pension fund.

• Some fund rules contain disqualification factors for board members analogous to those of 

company directors under the Companies Act. 

• The proposition I make is that the FSCA assume that a board member must be fit and proper 

at the time of appointment or election to office.

• This is on the understanding that a person who accepts to be a board member has an 

appreciation of the duties and responsibilities and will discharge them. On this basis, board 

members are assumed to be fit and proper.

• The unintended consequence is that board members who lacks confidence to deal with 

complex issues often defer to service providers and become ineffective in looking after the 

member’s best interests. 



Fit and Proper requirements 

• Section 26(4) empowers the registrar to exercise a discretion and remove a board member if he 
thinks such board member is not or is no longer fit and proper to hold office. 

• However, the PFA does not set the criteria on which such a discretion will be made except to 
provide for audi rights to the affected board member. It is submitted that the discretion is a value-
based judgment of the Registrar depending on the circumstances of each case.

• In the Australian Broadcasting Tribunal v Bond case, in its analysis of the concept of fit and 
proper person, the appeal court reasoned that:

v The words ‘is no longer” reflect the fact that the licensee will already have been found to be fit 
and proper when the licence was granted.

v The words "no longer" thus import a requirement that there should have been some change in 
the circumstances of the licensee or revelation of some event bearing upon its fitness and 
propriety since that issue was last considered. However, the nature of the required change or 
supervening event can only be determined by reference to the content of the expression "fit and 
proper".



Fit and Proper requirements 

o The expression "fit and proper person", standing alone, carries no precise meaning. It takes its

meaning from its context, from the activities in which the person is or will be engaged and the ends

to be served by those activities.

o The concept of "fit and proper" cannot be entirely divorced from the conduct of the person who is or

will be engaging in those activities. However, depending on the nature of the activities, the question

may be whether improper conduct has occurred, whether it is likely to occur, whether it can be

assumed that it will not occur, or whether the general community will have confidence that it will not

occur.

o The list is not exhaustive but it does indicate that, in certain contexts, character (because it provides

indication of likely future conduct) or reputation (because it provides indication of public perception

as to likely future conduct) may be sufficient to ground a finding that a person is not fit and proper to

undertake the activities in question.



Fit and Proper requirements 

• In the context of the PFA board members owe fiduciary duties to members and are required to act 
with due care, diligence and good faith. The nature of decisions made by a board of a fund can be 
complex and requires at a minimum an understanding of the governance arrangements of a pension 
fund.

• In relation to the duty of diligence and care arising from holding a position of a fiduciary, like a board 
member, the court in Sackville West v Nourse & another had this to say:

v The effect of this authority is that a tutor must invest the property of his ward with diligence and 
safety. 

v It is also said that a tutor must observe greater care in dealing with his ward’s money than he does 
with his own, for, while a man may act as he pleases with his own property, he is not at liberty to do 
so with that of his ward. 

v The standard of care to be observed is accordingly not that which an ordinary man generally 
observes in the management of his own affairs, but that of the prudent and careful man; or, to use the 
technical expression of the Roman law, that of the bonus et diligens paterfamilias . . .’



Fit and Proper requirements 

• That the PFA does not set fit and proper criteria for board members at the time of appointment or election 
is a problem. It is hoped that this will be corrected by the FSCA in due cause. In contrast the PFA set the 
fit and proper criteria for Principal Officer of a fund.

• Section 8(4) subjects the appointment by the fund of a Principal Officer to a fit and proper assessment 
pre and post appointment by the FSCA. The PFA grants the Registrar a discretion to decide whether a 
Principal Officer appointed by the fund is not or is no longer, a fit and proper to hold that office.

• Section 8(4)(c) list a criterion to assess whether a Principal Officer is not or, is no longer a fit and proper
person.

• These requirements are:

v The competence and soundness of judgment of the person for the fulfilment of the responsibilities of the 
particular office and type of fund;

v The diligence with which the person concerned is likely to fulfil those responsibilities;



Fit and Proper requirements 

• Previous conduct and activities of the person in business or financial matters; and

• Any evidence that the person –
v after 27 April 1994 has been convicted in the Republic or elsewhere of theft, fraud, forgery or uttering a 

forged document, perjury, an offence under the Prevention and Combating of Corrupt Activities Act, 2004, 
an offence under the Prevention of Organised Crime Act, 1998, or any offence involving dishonesty.

v has been convicted of an offence committed after the Constitution of the Republic of South Africa, 1993 
took effect and sentenced to imprisonment without the option of a fine;

v has contravened the provisions of any law the object of which is the protection of the public against 
financial loss;

v is a former principal officer of a fund and whose actions contributed to that fund’s inability to pay its debts 
or caused financial loss to its members;

v has taken part in any business practices that in the opinion of the registrar were deceitful, prejudicial, or 
otherwise improper (whether unlawful or not) or which otherwise brought discredit to that person’s 
methods of conducting business; or 

v has taken part in or been associated with any other business practices or conduct that casts doubt on his 
or her competence and soundness of judgment.



Fit and Proper requirements 
• Some commentators have argued that the absence of fit and proper criteria for board members could be 

based on political considerations, given the history of SA environment. 

• In amplification, it is argued that the FSCA is cognizant of the environment in which trustees are drawn from, 
that is one where there are low levels of financial literacy, a large pool without formal qualifications, a small 
pool of experienced trustees, etc. 

• It is doubtful that these considerations are as persuasive as they were a decade ago. That there are so 
many undesirable (unfit) persons sitting as board members is an indictment to the FSCA. 

• The evidence of this is ample. Boards litigates against own members and beneficiaries, Principal Officers 
fail or do not respond to complaints, Board members make poor decisions, Boards are run by service 
providers, the list is endless.

• In conclusion, I submit that the time is nigh for the amendment of the PFA to explicitly provide fit and proper 
requirements for board members at the time of assuming office and on a continuous basis. The FSCA must 
ensure that only board members who are fit for purpose sit on the boards. The narrative must change if we 
are serious about issues of accountability, treating customers fairly and placing the interests of members 
first. It is called regulating for purpose.




