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THE FSCA

* The Financial Sector Conduct Authority — established in terms of S56 of the FSR Act as a juristic entity.
 Governed in terms of the FSR Act.
 [ts functions and objectives are listed in the FSR Act.

* FSCA also derives power in terms of other legislation, e.g. Financial Institutions (Protection of Funds

Act.

« What are its functions and objectives?
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THE FSCA - OBJECTIVES

Broad objectives — Section 57 of the FSR Act:

* Enhance and support the efficiency and integrity of financial markets.
* Protect financial customers by promoting fair treatment and providing financial literacy.

e Assist in maintaining financial stability.
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THE FSCA — FUNCTIONS

Wide functions under section 58 of FSR Act, including:

Regulate and supervise institutions in accordance with financial sector laws.
Review the scope of regulation and take steps to mitigate risk pertaining to its functions and objectives.

Monitor the extent to which the financial system delivers fair outcomes for customers.

Section 58(3) — Must perform any other function conferred upon it under the FSR Act or other legislation.
Section 58(4) — May do anything else reasonably necessary to achieve its objectives such as co-operating with its

counterparts and participating in regulatory and standard setting bodies.
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THE FSCA — UNLIMITED POWER?

In view of its wide functions and objectives:

* May it do anything?

* If not, what are its limits?

To answer these questions, one must have regard to the principle of legality.
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THE PRINCIPLE OF LEGALITY

* The legality principle is an incident of the rule of law.

* The exercise of all public power must comply with the Constitution.

» Section 1(c) of the Constitution provides that SA is a democratic state founded on, inter alia,
the supremacy of the Constitution and the rule of law.

* Decision makers must act within the law and in a manner consistent with the law and the

Constitution.

* Decisions must be rationally related to the purpose for which the power was conferred.
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THE FSCA’s ATTENDANCE AT BOARD MEETINGS

» According to the FSCA, in order to achieve its supervisory objectives, it believes that it will be
beneficial to attend board and subcommittee meetings of Funds.

* |t intends to observe conduct, practices, financial positions and risk management processes of Funds.

* FSCA aims to get a better understanding of Fund operations and will maintain an observer status.

* The “observer” will report to the Authority.

* Any matters that it wishes to bring to the attention of the board, will be communicated to it following

the receipt of report from the observer.
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WHERE DOES THE FSCA DERIVE AUTHORITY TO ATTEND, OBSERVE AND REPORT ON BOARD
MEETINGS?

 The FSR Act and the FI (Protection of Funds) Act do not expressly empower the FSCA do so.

* |tis necessary to look at specific empowering provisions under Chapter 9 of the FSR Act

relating to:
- Information Gathering
- Supervisory On-site Inspections

- Investigations
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INFORMATION GATHERING

e Section 131(1)(a) and (2)(a) permits the FSCA to request specified information or a specified document
relevant to assisting the FSCA to perform its functions and relevant to an assessment of compliance by
a Fund, or risk of contraventions by a Fund.

e Section 131(3) permits the FSCA, for the purposes of gathering information, to engage in “mystery
shopping” in respect of financial products, services or similar activities.

* Does not appear that the provisions relating to information gathering permit the FSCA to attend,

observe and report on board meetings.
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SUPERVISORY ON-SITE INSPECTIONS

* Section 132(1) — The FSCA may conduct an on-site inspection at the business premises.

* The purpose of an inspection, as per section 132(2) is to:
- Check compliance with a financial sector law, a directive or an enforceable undertaking.
- Determine the extent of risk due to a contravention of financial sector law.

- Assist the FSCA in supervising the relevant financial institution.

* Section 132(4) sets out what the FSCA official may do during an inspection:
- Request documents and make copies thereof.
- Ask for information.
- Give the Fund a directive to produce a specified business document relevant to the inspection.

- If a contravention is detected, make certain directives and take possession of documents.
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SUPERVISORY ON-SITE INSPECTIONS (continued)

* The official is not expressly authorised to attend, observe and report on Fund board meetings in terms

of section 132(4) of the FSR Act.

Of importance, is section 132(3)(b)(i)(cc) and (dd) which provides that the FSCA must conduct on-site

inspections with strict regard to:

- privacy and

- other constitutional rights.
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INVESTIGATIONS

Section 135(1) — FSCA may instruct an investigator to conduct an investigation if the FSCA:

- reasonably suspects that the Fund may have contravened a financial sector law; or
- reasonably believes that an investigation is necessary to achieve the objects referred to in section 251(3)(e)

relating to bilateral or multilateral co-operation agreements.

* The nature of an investigation in terms of s135 differs substantially from what is envisaged under the FSCA’s proposed
initiative of attending and observing board meetings.
* The wording of s135(1) is peremptory and the FSCA may only initiate an investigation under the circumstances mentioned.

 The FSCA’s initiative does not appear to relate to any specific contravention of the financial sector laws by a Fund.
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RECAP

 The FSCA’s constraints in terms of the principle of legality.
* No express authority to attend, observe and report on board meetings.

* Does not appear to be empowered to do so under its powers relating to information

gathering, inspections and investigations.
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POPI AND PRIVACY CONCERNS

What effect does POPI have on the FSCA’s initiative to attend board meetings?

Personal information relating to members, beneficiaries, pensioners, former members,

participating employers and service providers are often discussed at meetings.

The Fund may have the data subjects’ consent to process the information only.

May not have consent to share personal information with the FSCA’s “observer”.
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POPI AND PRIVACY (continued)

e S11(1)(a) - personal information may only be processed with the consent of a data subject.

 How does the Fund go about obtaining this consent when it appears that the FSCA have no right in law
to that information (because it doesn’t have the right to attend meetings)?

 S10—The principle of minimality must be observed. How can this be reconciled given that the

“observer” has no legal basis to attend board meetings.?
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POPI AND PRIVACY (continued)

* As responsible parties, Funds must always consider the conditions for lawful processing of personal information (s4).

e |f a Fund permits the FSCA to attend meetings:
- FSCA would have to acknowledge that it is bound by the provisions of POPI insofar as it holds personal

information of a Fund.
- FSCA must acknowledge that it has an obligation to inform the Fund of data breaches (s22).

* The Fund may also want to consider whether the FSCA is obliged to:
- Advise the Fund of its security arrangements (s21).
- Require the FSCA to acknowledge that it is an “operator” and may not use the personal information
without the consent of the data subject.
- Acknowledge that it may be subject to an information request by a data subject.
- Acknowledge that the Fund may require the FSCA to destroy personal information.
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GOVERNANCE ISSUES

 What impact does FSCA attendance at board and subcommittee meetings have on the
governance of a fund?
 When we speak of fund governance we are talking (per PF 130) about:
* The governance by the board of itself
* The governance by the board of the fund’s business, and
* The governance by the board of its relationships with stakeholders (members,

beneficiaries, employer, sponsor, regulator)
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GOVERNANCE GENERALLY

 Comprises the policies and processes that enable the board to fulfil its governance purposes,
which are:
* Deliver the benefits promised
* Ensure that the benefits are optimal within a reasonable risk framework
* Ensure that the costs are transparent and justifiable
* Provide the benefits (including investment and administration) in a way that is trusted by

fund’s stakeholders
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GOVERNANCE GENERALLY

* For the board to fulfil these governance purposes it must:-

* Operate in an environment of trust, specifically so that trustees are free to query and

debate issues

* Be able to engage its service providers candidly; equally to receive candid advice from its

service providers

* Expect each trustee, its principal officer and its service providers to contribute freely to

the meeting subject the management by the chairperson
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How will FSCA attendance at board and subcommittee meetings impact the

governance of a fund?

Remember that the FSCA:-
* Will issue a report about the conduct of the meeting, which will likely include a commentary on the trustees
* Has the power to remove trustees
e Can withdraw the license of certain service providers

 Canimpose administrative penalties, impose enforceable undertakings, all of which are published
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How will FSCA attendance at board and subcommittee meetings impact the

governance of a fund? (cont)

 The FSCA’s function is to assess, from a market conduct aspect, whether what the board does
adequately and appropriately protects financial customers.

 The FSCA thus must assess the governance outcomes.

* This is a different skillset from the governance functions, such as assessing the reports of
service providers, deciding death benefit claims, agreeing contractual terms, managing

complaints, assessing service provider performance, reviewing communication, etc
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CONSEQUENCES OF FSCA ATTENDANCE AT BOARD MEETINGS

* Negative impact on openness by trustees, impairment of debate and questions

* Will the service providers be as candid as they should be?

 What about confidential issues (discussions about service providers, possible risk events,
information about employer, issues with the FSCA itself)? Chair will need to extra vigilant.

 What about in camera meetings, to discuss confidential issues? Not mentioned in the request



PENSION LAWYERS

CONSEQUENCES OF FSCA ATTENDANCE AT BOARD MEETINGS

 Will this result in more round robin decisions?

e Will trustees have more offline discussions to the detriment of those not included and where
the discussions are not recorded?

* |sthere any way in which FSCA attendance will enhance the governance of what is, according
to the governance purposes, a well governed fund?
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CONSEQUENCES OF SAYING “NO”

* Full scale inspection in terms of section 132:-
* Hours and hours of work

* Additional expense
* All to the detriment of members, both in terms of cost and having attention diverted from

governance purposes
 Hard not to see it as punitive for not agreeing to something that the FSCA has no right to

require
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CONSEQUENCES FOR FUNDS

* Do they agree to the FSCA attendance to avoid the full scale inspection or do they go through
the inspection?

e Either option will impair the governance of well governed funds

 Where to now for funds that are concerned about the consequences of FSCA attendance?
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