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Recap of Twin Peaks Regime and Conduct of 
Financial Institutions Bill 



1. FINANCIAL SECTOR REGULATIONS ACT (01/04/18) 
P

R
U

D
E

N
T

IA
L

M
A

R
K

E
T

 &
 B

U
S

IN
E

S
S

 C
O

N
D

U
C

T

PA

SARB 
Act

Insurance 
Act

Banks 
Act

Regulatory
instruments

Standards Guidance Notes Interpretation Notes

Supervisory 
tools

Supervisory 
tools

• Inspection

• Investigations

• Administrative

• Action

• Directives

• Enforceable 
undertakings

• Debarment 

PA

COFI  
Bill

FAIS

FMA

PFA

PPR

Protection 
of Funds 

Act

CISCA

STIA

LTIA

TCF

Financial 

Institution       

Facing

FSCA

• Governance 
• Issue product
• Sales & 

distribution 
• Advice
• Disclosures
• Post sales
• Outsourcing
• Claims & 

complaints

• Regulatory Architecture

• Regulator Facing



1. What is COFI all about 
New legal framework

▪ Streamlines the legal landscape for conduct regulation in the financial sector and gives legislative 

effect to the market conduct policy approach, including implementation of the Treating 

Customers Fairly (TCF) principles. COFI ensures that the TCF principles are legally binding and 

enforced on all financial institutions.

▪ Will strengthen customer protection by putting in place a single comprehensive market conduct 

law in the financial sector, resulting in the consistent application of consumer protection 

principles across the sector.

▪ Gives more flexibility and better tools to the regulator to support emerging new financial 

institutions.

▪ Gives legal effect to transformation and inclusion requirements in support of targets agreed 

through the Financial Sector Transformation Council and specified in the Financial Sector Code.

▪ Support competition and innovation

Activity based Principle based
Outcomes 

focused
Risk based & 

proportionate



1. Structure of COFI Bill
Chapter Description Retirement 

Funds

1 INTERPRETATION, OBJECTS AND APPLICATION Y

2 LICENSING Y

3 APPOINTMENT, LISTING AND DEBARMENT OF REPRESENTATIVES N

4 CULTURE AND GOVERNANCE Y

5 FINANCIAL PRODUCTS AND FINANCIAL SERVICES Y

6 ADVERTISING AND DISCLOSURE Y

7 POST-SALE BARRIERS AND OBLIGATIONS Y

8 SAFEGUARDING ASSETS AND OPERATIONAL REQUIREMENTS Y

9 REPORTING Y

10 CREDIT RATING SERVICES N

11 GENERAL PROVISIONS Y

12 FINAL PROVISIONS Y

Important to remember COFI Bill enables the setting of 
different conduct standards for different types of retirement 
funds (financial institutions). 



What has changed in the 2nd draft of the COFI 
Bill 



2. Key Changes
The enabling provisions for conduct standards that were contained in various Chapters of the 
first draft of the Bill have been removed and will be dealt with in the FSR Act

The licensing Chapter has been refined

The requirement for financial institutions to have transformation policies are refined 
to require the policies to more closely align to the achievement of tangible targets

References to medical schemes and medical scheme administrators have been 
removed from the revised Bill

The Collective Investment Scheme Control Act (CISCA) will no longer be repealed in 
its entirety

A new license activity of corporate advisory services has been included, to better 
capture the activities undertaken by institutions such as investment banks

There are also a number of proposed consequential amendments to the current financial 
sector laws such as PFA, FMA, CISCA, FSR Act and Insurance Act  



2. Key Changes – offences 

• R15 million or imprisonment not exceeding 10 years or both
Person is required to be licensed ito
COFI and is not licensed 

• R10 million or imprisonment not exceeding 10 years or both
Person contravenes s12 (be appointed 
as a representative) 

• R100 million or imprisonment not exceeding 20 years or both 
Person who contravenes s37(a) to (d) 
(dealing with assets of a financial 
institution or trust property) 

• R50 million or imprisonment not exceeding 10 years or both
Person who contravenes 39 
(Investment of trust property

• R10 million or imprisonment not exceeding 5 years or both

Financial Institutions who contravenes 
s40(1) (Segregation of trust property 
from property of financial institution) 

Redress provisions removed from COFI and enhanced under FSR Act 
• Regulators may issue ‘take-down’ notices where a person is conducting, advertising, soliciting or marketing a 

business on the internet in contravention of a financial sector law or in a manner that is likely to lead to 
prejudice to financial customers or harm the financial system. 

• Administrative penalties levied by regulators against financial institutions may also be applied to provide redress 
to prejudiced financial customers



2. Key Changes - application of COFI to 
remaining financial sector legislation

The following financial sector laws will be repealed:

Long-term Insurance Act

Short-term Insurance Act

Financial Institution (Protection of Funds) Act 

Financial Advisory and Intermediary Services 

Credit Ratings Services Act

Friendly Societies Act

Following remains in force and effect

• Anything done under a section, subsection or paragraph of Act amended or repealed 

• Any matter prescribed under Act amended or repealed

• Any authorisation, approval, registration, consent or similar permission by FSCA

• Regulatory instrument

• Notice, rules or other form of subordinate legislation 

• Regulation 



2. Key Changes - application of COFI to 
remaining financial sector legislation

11

Financial Sector Regulations 
Act (FSR Act)

• Alignment of definitions to 
COFI Bill licensing schedule

• Supporting transformation is 
made an explicit function of 
the FSCA

• Strengthened licensing 
provisions

• Strengthened and refined 
conduct standard setting 
provisions

• Strengthened enforcement 
provisions

• Enabling equivalence 
framework provisions

• Consolidated recovery and 
exit provisions for non-
systemically important 
financial institutions (non 
SIFIs)

Financial Markets Act 

• Improved alignment between 
the FMA and the COFI Bill

• Alignment between the FMA 
and certain consequential 
amendments made to the FSR 
Act

• Recovery and exit from the 
financial sector

Collective Investment 
Schemes Control Act

• The Act has been retained to 
provide a framework to 
establish the schemes and 
address matters not dealt 
with under COFI 

• Amendments to the Act 
improve alignment between 
laws. 

• Technical refinements are also 
made. 

• Amendments also promote 
alignment with consequential 
amendments to the FSR Act in 
respect of recovery and exit 
from the financial sector



2. Key Changes - application of COFI to 
remaining financial sector legislation

The Minister of Finance has directed that until 31 March 2024 (previously 2021):
a) the functions of the PA and FSCA in relation to medical schemes must be

exercised by the Council for Medical Schemes; and
b) the functions of the PA in relation to collective investment schemes, pension

funds and friendly societies and the associated powers and duties of the PA must
be exercised by the FSCA instead of the PA.

Medical Schemes Act

• Powers to be preserved for 
the Council of Medical 
Schemes in relation to 
inspections and curatorships
of medical schemes

• COFI now does not apply to 
medical schemes and medical 
scheme administrators

• Status quo remains regarding 
licensing and regulating of the 
activity of “financial advice” 
and “sales and distribution” 
activities in relation to health 
benefits

Financial Markets Act 

• Consequential amendments 
are made to this Act as 
necessitated by the repeal of 
the Protection of Funds Act

Co-operatives Act

• Amendments are made in 
order to facilitate the 
migration of friendly societies 
from the Friendly Societies 
Act  to become co-operatives 
registered under the Co-
operatives Act



2. Key Changes - Schedules in COFI 

Schedule 1: Activities 
requiring licensing

• Providing a 
financial product

• Distribution

• Financial Advice

• Discretionary 
Investment 
Management 

• Administration

• Fiduciary or 
custodian service

• Payment service 

• Financial Market 
Activities

• Corporate Advisory 
Services

Schedule 2: 
Institutional form 

schedule: 

• Where existing 
legislation 
prescribing 
institutional form 
requirements is 
present, the 
Schedule 
references such 
legislation. 

• Eg: institutional 
form provide 
insurance products 
is a licensed insurer

Schedule 3: Activities 
of representatives: 

• Sets out the
activities which
may be performed
by a representative

• The exclusion of an
arrangement
between a financial
institution and a
person that acts as
its representative
has been removed
from the definition
of “outsourcing
arrangement” as
defined in section 1
of the FSR Act.

• It is important to
note that the
institutional form
may change
depending on the
finalization of the
RDR review.

Schedule 4: 
Transitional licensing 

arrangements

• Every previously 
licensed financial 
institution 
continues to exist 
as a licensed 
financial institution 
in terms of the 
previous Act

• Grant COFI license 
if FI was actively 
and prudently 
conducting 
business similar to 
that activity or sub-
activity

• Existing financial 
institutions will 
have to be licensed 
within a period of 3 
years after the 
effective date of 
COFI.

• FSCA must publish 
licensing 
framework 

Schedule 5: 
Consequential 
amendments

• Pension Funds Act

• Financial Sector 
Regulations Act

• Financial Markets 
Act

• Insurance Act

• Collective 
Investment 
Schemes Control 
Act.



Application of COFI to Retirement Funds 



3. Application of COFI to Retirement Funds  

• When interpreting and applying must give effect to objectives of COFI

• Must read in conjunction with FSR Act, the FSR Act is an overlay on existing financial sector laws, as well NB 
definitions – Financial Customer, Financial Institution, Financial Product, Financial Service, Governing Body

RETIREMENT FUNDS (PENSION FUNDS) 
• Pension fund organisation (retirement fund) is a financial institution in terms of FSR Act 

• Providing a financial product is an activity that a FI is required to be licensed for
• This activity includes the activity of a retirement fund providing benefits to its members, by virtue of 

being a member of the retirement fund
• ‘benefit’ is defined in PFA as in relation to a 
• fund, means any amount payable to a member or beneficiary in terms of the rules of that fund

• Accordingly, a retirement fund will be subject to COFI and be required to be licensed in terms COFI for Activity 1 
Providing a financial product sub-activity f. providing retirement benefits and must be of the institutional form 
of a retirement fund 



3. Application of COFI to Retirement Funds  

“governing body” means– (v)the 
board of a retirement pension 
fund referred to in section 7A of 
the Retirement Pension Funds Act;

Chapters applicable 

Chapter 1 Interpretation, objections & application

Chapter 2 Licensing

Chapter 4 Culture & governance

Chapter 5 Financial products & financial services

Chapter 6 Advertising & disclosures

Chapter 7 Post-sale barriers & obligations

Chapter 8 Safeguarding of assets & operational 
requirements

Chapter 9 Reporting

Chapter 11 General provisions

Chapter 12 Final provisions 



3. Application of COFI to Retirement Funds  

•New definitions – ‘commercially sponsored fund’ and ‘commercial sponsor’

•Does not extend to employers, unions, or other entities that establish retirement funds.

•No requirement to obtain COFI licenses as sponsor must be a Financial Institution 
Sponsor

•No longer required to obtain COFI license 

•Enabling provisions to issue conduct standards on Fit and Proper requirements

•NB to remember board of retirement fund = governing body (as defined in FSR Act)
Trustees

•Included in definition of ‘key person’ in FSR Act

•Chapter 4 Part 5 of COFI Bill -PEO & Deputy 

•Included in definition of ‘supervised entity’ in FSR Act 

•Limited to s13A of Pension (Retirement) Funds Act Employer

•Services of asset consultants should be captured by the definition of “advice” in the COFI Bill

•Asset consultants will thus be required to be licensed for the “advice” activityAsset Consultant

•A retirement fund that performs its own benefit administration  will  need to be authorised for 
benefit administration in addition to the activity of providing a financial product

•Previously known as section 13B administrators = third-party retirement fund administrators
Administrators

•Included in the definition of retirement funds

•Will be subject to the Retirement (Pension) Funds Act – exemptions may be granted by FSCA Public sector funds 

Still unclear which sections of the PFA are best placed under COFI and will be required to 
migrate to a conduct standard or prudential standard or possible joint standard?



3. Application of COFI to Employers

Employer

Supervised 
entity

Limited to 
s13A 

Issue 
Regulatory 

Instruments

Info gathering, 
onsite & 

investigations

Enforcement 

Administrative 
penalties 



3. Application of COFI to PEO and Deputy

Chapter 4 Part 5 COFI – Key 
Persons

• Fitness and propriety: will be dealt 
with under a Conduct Standard 

• Non Compliance with COFI:  direct 
to make arrangements to address 
the non-compliance within a 
specified period or subject to 
appropriate condition

• Arrangements include: additional 
training, external resource to 
support Key Person, suspending or 
removing Key Person 

COFI Exemption provisions 

• Promote proportional application 

• Practicalities impede the 
application 

• Developmental, financial inclusion 
and transformation objectives 

• May grant an exemption to 
different categories,  subcategories, 
types or kinds of financial 
institutions, key persons

FSR Act Enforcement

• Directives

• Debarment 

• S276 Liability in relation to juristic 
persons – if Key Persons commits an 
offence in terms of a financial 
sector law and the governing body 
fail to take all reasonably 
practicable steps to prevent the 
commission of the offence, the 
governing body commits the like 
offence



Consequential amendments to the Pension 
Funds Act 



4. Noteworthy changes : Retirement Fund

Name of the 
Act

• Pension Funds Act will be renamed to Retirement Funds 
Act

Definitions

• Definitions of different types of retirement funds are 
added

• All regulated funds will be called retirement funds 
instead of pension funds or pension fund organisations

Rationale

• According to Treasury, a pension fund is only one type of 
regulated retirement fund and it is therefore confusing 
to use “pension fund” as the overarching term



4. Noteworthy changes : Definitions of different 
types of funds

• Definitions of pension fund, pension 
preservation fund, retirement annuity fund, 
provident fund, provident preservation fund 
and unclaimed benefit fund have been 
amended

Types

• The amendments provide a description of 
what the funds do instead of referring to the 
Income Tax Act

Change

• According to Treasury, the purpose is to 
ensure that the Bill enables the setting of 
different conduct standards for different 
types of funds

Purpose 
of changes



Noteworthy changes : Overview of types of funds

Occupational Funds

COFI has introduced a new definition of an “occupational fund” which refers
to what the industry currently calls standalone funds i.e. a fund established by 
a principal employer for the benefit of its employees

Umbrella Funds

• The new definition of umbrella fund seems to refer to Type A umbrella  funds 
and does not expressly include Type B funds in its ambit 

• The definition of sub-fund has also been introduced to refer to the part of an 
umbrella fund that relates to a particular participating employer

Commercially-sponsored funds

• A “commercially sponsored fund” is any retirement fund established 
by a “commercial sponsor”

• It is a retirement fund that is established with the intent that the 
financial institution or other financial institutions in its group (associates) 
will provide financial products or financial services to the fund, once 
established, or its members 



Noteworthy changes : Umbrella funds

COFI has set out specific requirements for registered umbrella funds.  
It appears that existing umbrella funds will have 12 months to comply with
them once COFI is enacted and the section is made effective. The specific 
requirements are : 

1
• The rules provide for the assets, rights, liabilities and obligations in respect of each participating 

employer to be maintained separately in each sub-fund

2

• Assets and liabilities corresponding to members employed by a participating employer, members and 
pensioners who were previously employed by that employer as well as their beneficiaries must be held 
separately in each sub-fund;

• The fund will have to ensure compliance by the fund with the PFA at ‘sub-fund’ level.

3

• Any provision that applies to the determination of minimum benefits, actuarial surplus, the funding of 
any shortfall between the assets and liabilities and member and employer surplus accounts must apply 
to each sub-fund separately



Noteworthy changes : Commercially-sponsored 
funds

❖ A commercially sponsored fund is not a type of fund i.e. any type of fund can be a commercially
sponsored fund. 

❖ For example, an umbrella fund, beneficiary fund, preservation fund, retirement annuity fund or 
unclaimed benefit fund could be a commercially sponsored fund.

❖ Only a licensed financial institution as defined in the FSRA may be a commercial sponsor, 
such as an insurer or an administrator. For instance, if an insurer sets up an umbrella fund and it will be 
providing administration, consulting, actuarial and investment management services to the umbrella fund,
that umbrella fund would be considered a commercially sponsored fund    



Noteworthy changes : Commercially-sponsored 
funds

Additional requirements are 
imposed when dealing with retail 
customers as per s27(1) of COFI. 

These requirements also apply to 
members of commercially 

sponsored funds as per section 
27(4) of COFI.



Noteworthy changes : Establishment of the Central 
Unclaimed Retirement Benefit Fund

▪ Inclusion in the PFA as section 4D 
▪ It will be subject to regulation in terms of the PFA and will be governed 

by a board comprising six people appointed by the FSCA

▪ The Bill is silent on whether an obligation exists for existing unclaimed 
benefits funds and other funds with liabilities for the payment of unpaid 
benefits will have to transfer their liabilities for those benefits, and assets 
of a corresponding value.

The pitfalls of the Bill with respect to the establishment of this fund are:

▪ The tracing protocols are not clear
▪ There is no clarity on how administration fees, tracing fees and the like will be dealt with 

in the face of the prohibition of reducing member benefits
▪ There is no clarity on the investment objectives and protocol of the Board and Central 

Unclaimed Retirement Benefit Fund



Noteworthy changes : Impact on various 
stakeholders

Self-administered 
funds and benefit 

administrators

•A retirement fund that performs its own benefit administration must be licensed for 
the activity of benefit administration in addition to the activity of providing a 
financial product

•This requirement equally applies to third party administrators who would have 
previously been registered as such under s13B

Public Sector 
retirement funds

•Public sector funds currently exempt from compliance with the PFA will be required 
to be licensed in terms of COFI.

•The rules and governing legislation of these funds will have to be amended to align 
with the PFA and COFI

•Some of these funds will include the GEPF, TRF and so forth.

Principal 
Officer

•Principal Officers are defined as “key persons”

•According to COFI they now have a fiduciary duty towards the fund and its member

•The board or a board member are not divested or relieved of their responsibilities 
under the PFA because of the above



Noteworthy changes : Section 37C of the PFA

•Where a fund has successfully traced a dependant, the benefit 
must be paid to the dependant within two months of the fund 
tracing the dependant

Payments to 
Dependants

•A pensioner receiving an in-fund living annuity or life annuity who dies in the 
guaranteed period, his or her benefit must be paid to the nominees; 

•Where there are no nominees , it must be paid into the estate of the member. If 
no inventory to the Guardian’s Fund or unclaimed benefit fund

In-fund living 
annuity

•COFI has specified the age at which minor dependants and minor nominees must be 
paid the balance of such benefit where they are being paid in instalments

•The age is the age of majority or any other agreed age between the fund and the 
beneficiary but not exceeding 21 years of age

Minor 
dependants/

nominees



Noteworthy changes : Section 37D of the PFA

Divorce orders and 
housing loans

•Where member has outstanding 
direct or guaranteed housing loan 
– pension interest is deemed to be 
reduced by this amount – if the 
housing loan was granted before 
the divorce order (double counting 
for house asset and fund asset)

• The fund can’t give a housing loan 
to a member if its aware a divorce 
action is pending - without the 
consent of the spouse

• To allow non-member spouse to 
elect part cash and part transfer

Maintenance orders

• Arrears maintenance must 
be paid as a lump sum

• Future maintenance must be 
paid in monthly payments 
or annually in advance 
where the fund can’t make 
monthly payments (i.e. no 
lump sums for future 
maintenance) 

Pension Preservation and 
Provident Preservation 
funds

• To allow for a calculation of 
pension interest in pension 
preservation and provident 
preservation funds (where 
there is no resignation benefit) 
as if the member had exited



4. Noteworthy changes 

Appointments to 

the Board – FSCA can appoint 
persons to a board e.g. in 

circumstances where a 
trustee is removed as not fit 
and proper and fund fails to 

appoint a person

FSCA can also appoint an 
independent person to a 

board if it is in the interests 
of the fund or the members 

to do so

- Financial statements –
period reduced from 6 to 4 
months

-S26(2) Trustees – section 
clarifies the roles and 
responsibilities.

- S27 – FSCA power to 
reinstate funds

General powers -

- FSCA can prescribe 
standards on any matter that 
is appropriate and necessary 
for achieving the purposes of 
the Pension Funds Act. 

- FSCA can also determine 
administrative and penalty 
fees, the person by whom 
the fee must be paid, the 
manner of payment of the 
fees, and, where necessary, 
the interest payable on 
overdue fees



Next Steps 



5. Next Steps

After promulgation

• CoFI Act will not be able
to come into immediate
force and effect

• Conduct standards are
needed to underpin
provisions of CoFI

• FSCA licensing
framework

FSCA Regulatory Strategy

• Sets out objectives 
for the next 3 years

• 6 strategic priority 
focus areas 

• ‘a robust regulatory 
framework that 
promotes fair 
customer treatment’

Interim Measures

• Amendments to existing 
market conduct 
legislation

• Conduct Standards

• Exercising its FSR Act 
supervision and 
enforcement powers

Comments due:
▪ NT deadline 30 October 2020
▪ IRFA deadline 23 October 2020 (NT has granted an extension until 16 November 2020)

Effective date: 
▪ NT aims to finalise the Bill after taking account of the second-round comments, and thereafter to 

submit the Bill to Cabinet for approval and tabling early next year. 
▪ The Bill provides for transitional arrangements regarding the licensing of existing financial 

institutions, which will have to take place within a period of 3 years after the effective date of 
COFI.



THANK YOU


