
         

Are the proposed new conditions 

for exemption in terms of section 

7B of the PFA ‘fit for purpose’? 



The legal framework 

We are lawyers and should start any analysis of the 
draft new conditions by assessing their consistency 
with applicable law: 

• The Constitution 

• The Financial Sector Regulation Act 

• The Pension Funds Act 

• The common law 

 



The pension fund manifesto 

• A pension fund = a special purpose, not-for-profit 
vehicle through which its members (and, if 
applicable, their employers) make provision for the 
payment of ‘fit for purpose’, ‘value for money’ 
benefits in terms of the rules in an effective and cost-
efficient manner over the long term. 

• These are the objects of a fund and thus its interests 
and the only purposes for which its board members 
must exercise fund’s powers.  

 
 



The legal framework 

• The Constitution and the FSRA: An unelected 
regulator cannot use exemption powers to frustrate 
the purpose of legislation enacted by democratic 
Parliament. See also s 281 of FSRA. Exemption power 
should be exercised sparingly. S108(1) of FSRA says 
FSCA must use its power to issue conduct standards 
to promote fair treatment of customers. 

 



The legal framework 

• Purposes of the PFA, reasons why Income Tax Act 
gives generous tax incentives and why extensive 
powers given to the regulator – to protect funds and 
their members in the public interest. 

 
 



The legal framework 

• Boards must ‘direct, control and oversee’ the conduct 
of the fund’s business.  

• Must ‘avoid conflicts of interests’ and exercise an 
independent discretion.  

 



The legal framework 

Whose interests are consistent with those of the fund?  
Those of members as a whole and of unions to 
which members belong – in proper treatment of 
employee remuneration 
 Those of employers of members – interested in the 
proper treatment of employee remuneration 
X  Not those of providers of products and services – 
interested in profit. 
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The 7B proposals - mostly good progress. 

• The part that needs a great deal more work is 
the voting powers of the independents in 
commercial umbrella funds.  

 

This is a massive departure from the King IV 
principles. I do not know that you will find an 
example like this in any other area of the law 
or in any other jurisdiction in the world. 

 



Menacing gentle giant?   



Careless breaching?   



More sinister … ? 



The 7B proposals - mostly good progress. 

• The difference in the requirements between union type 
umbrellas and commercial umbrellas is far too big.  

  

My concern is around the things that were not said 
 
We will not enable commercial umbrella funds if we do not 
see the bigger picture and focus merely on the independent 
trustees. 
 



Pragmatic Perspective 

• Smaller standalone funds are not cost effective and are 
not able to do justice to the growing body of legal 
requirements.  

• As a country we need robust solutions that will ensure 
both  
• good governance 
• at cost effective levels. 
• good retirement outcomes for our members  

• We need to think out of the box – as they have done in 
other jurisdictions.  

• The solution includes umbrella type funds.  
  



Pragmatic Perspective 

 

SA umbrella funds have been allowed to grow 
organically, fully registered and compliant with the 
disciplines of a Pension Funds Act, that still does not 
recognise them properly.  

 

• All we have to do is understand the role-players (such 
as the sponsor), recognise them in the Act and make 
sure they comply with the rules and the principles 
and achieve the desired outcomes.  



What can we learn from other 

jurisdictions? 



The United Kingdom 

Pioneers in 
 
• Auto enrolment 
• Capping of costs on defaults 
• Group Personal Pension Plans  - Stakeholder 
 
 



Group Personal Pension Plans or Master Trust?   

Employers can offer DC saving through  

• contract-based pensions, such as Group Personal 
Pension Plans (GPPPs), or  

• trust-based pension schemes. Standalone fund for an 
individual employer or be part of multi-employer 
schemes, such as master trusts.  

Increasingly the realistic choice comes down to a GPPP 
or a master trust.  
Aon Hewitt: The Search for Quality: Group Personal Pension Plans or Master Trust? 

 



Contract-based schemes 

Under contract-based arrangements 

• the employer selects the pension scheme but  

• the contract is between the employee and the 
pension provider, often an insurance company. 

 

Independent Governance Committees (IGCs)  - 
introduced as an additional layer of protection for 
members 
Aon Hewitt: The Search for Quality: Group Personal Pension Plans or Master Trust? 

 



For members of Aviva’s workplace pension schemes 



For members of Aviva’s workplace pension schemes 



Trust-based schemes - Standalone 

There is no contract between the pension provider and 
the employee for trust-based schemes.  

 

Rather, the employer appoints trustees to hold a 
scheme’s assets on trust, with the scheme being 
governed by the trust deed and rules.  

 

Trustees are required to act impartially in the interests 
of the scheme members and to protect the assets from 
intervention by an employer. 
Aon Hewitt 



Trust-based schemes - Master Trusts 

Master Trusts are (trust-based pension schemes 
established to provide benefits to multiple employers)  

 

They do not fit easily into either model as, under these 
arrangements, the employer selects the master trust 
rather than sets up the pension scheme.  

 
Aon Hewitt: The Search for Quality: Group Personal Pension Plans or Master Trust? 





Master trust assurance framework 
developed by the ICAEW (Institute of Chartered Accountants in England and Wales) in association with The Pensions Regulator 

The Pension Schemes Bill 2016, will require master trusts 
to demonstrate five key criteria:  
 
1. that persons involved in the scheme are fit and proper, 
2.  that the scheme is financially sustainable,  
3. that the scheme funder meets certain requirements in 

order to provide assurance about their financial 
situation,  

4. systems and processes requirements, relating to the 
governance and administration of the scheme are 
sufficient,  

5. that the scheme has an adequate continuity strategy. 



Australia 

Pioneers in 
 
• Minimum retirement fund contribution 
• Each member can choose their own retirement fund 
• Master trust superannuation funds 
• Self Managed Super Funds  
 
 





Australian master trusts 

Retail Super funds 
• Developed by banks and insurance companies.   
• Initially for wealthier white collar customers 
• A portion the profits derived from the activities of retail 

super funds goes to the shareholders. 

 
 

 
 

     



Australian master trusts 

Industry Super Funds 

• Developed by trade union and industry bodies. 

•  Originally they were exclusive to their industry 

• Now “Public offer” open to the general public. 

• Not-for-profit organisations.  

• Historically charged lower fees on average compared to 
the big retail super funds. However this is changing.  

Canstar - an online finance comparison site with expert ratings 

 
     



Australia master trusts 

• Superannuation is a tax structure set up for the 
purpose of helping Australians save for their 
retirement. Within that tax structure there are 
various different types of superannuation funds, 
including: 
• Corporate or public sector funds 

• Industry Super Funds 

• Retail Super Funds 

• Self Managed Super Funds 

 

    -  



Australia master trusts 

• Superannuation is a tax structure set up for the 
purpose of helping Australians save for their 
retirement. Within that tax structure there are 
various different types of superannuation funds, 
including: 
• Corporate or public sector funds 

• Industry Super Funds 

• Retail Super Funds 

• Self Managed Super Funds 

 

    -  









The Management of Master Trusts 
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Authorisation of master trust schemes 

• From 1 October 2018, master trust pension schemes 
will have six months to apply for authorisation from 
us in order to continue operating. 

Master trust readiness review 

• Between 1 May and 15 June you can submit a draft 
authorisation application to us using our online 
portal. We will then provide feedback about the 
quality of your application by the end of August. This 
process is known as a readiness review. 

 

Master trust assurance framework 
developed by the ICAEW (Institute of Chartered Accountants in England and Wales) in association with The Pensions Regulator 



Master trusts: role identification form 3 

• Section 1: Trustees 4 

• Section 2: Scheme strategist 9 

• Section 3: Scheme funder 13 

• Section 4: Scheme establisher 16 

• Section 5: Persons who can appoint or remove trustees 18 

• Section 6: Persons who have the power to vary the terms of    
the trust, or vary the master trust if it’s not held under trust 21 

• Section 7: Scheme promoter or marketer 23 

• Section 8: Other connected persons 25 

 

Fit and proper persons requirement  
Regulation 5- [section 7 4 (a) & (b)] 

 
 



51. Scheme strategists  

will be required to prepare, maintain and submit a 
business plan to the Regulator which will include the 
key financial information for its financial assessment.  

 

 

 

Financial sustainability requirement: business plan 
Regulation 7 - [section 9(2)]  

 



Scheme funder requirements  
Regulation 8 - [section 10(a)]  

53. The scheme funder  

is a person responsible for financing the Master Trust 
scheme where its administration charges are not 
enough to cover its costs, or who is entitled to receive 
profits where the scheme’s income exceeds its 
expenditure.  

 

  

 



Back to the Section 7B proposals 



The 7B proposals - mostly good progress. 

 

My concern is about the things that were not said 

  

We will not enable commercial umbrella funds if we do 
not see the bigger picture and focus merely on the 
independent trustees. 



The 7B proposals  

The market has changed, needs have changed 

 

When you agree to a packaged retirement solution you will 
know exactly who will provide the service and at what 
price.  

 

You want the latest in technology, communication and 
member support etc.  

 

This goes far beyond the capacity of a handful of 
independent trustee. You need  a sponsor 



Is there a law in South Africa that says 
a commercial fund may not have a 
sponsor who takes responsibility for 
aspects such as the business plan and 
the design / population of the fund 
offerings – for the consideration and 
approval of the Board?  



Section 7C. Object of board 

(1)  The object of a board shall be to direct, control and oversee the 
operations of a fund in accordance with the applicable laws and the rules of 
the fund.  
(2)  In pursuing its object the board shall -  

(a)  take all reasonable steps to ensure that the interests of members in 
terms of the rules of the fund and the provisions of this Act are 
protected at all times, especially in the event of an amalgamation or 
transfer of any business contemplated in section 14, splitting of a fund, 
termination or reduction of contributions to a fund by an employer, 
increase of contributions of members and withdrawal of an employer 
who participates in a fund;  

(b)  act with due care, diligence and good faith;  
(c)  avoid conflicts of interest;  
(d)  act with impartiality in respect of all members and beneficiaries. 

http://search.sabinet.co.za/netlawpdf/netlaw/PENSION FUNDS ACT.htm#section14


King IV 

Principle 4 

The governing body should recognize that the 
organisation’s core purpose, its risks and its 
opportunities, strategy, business model and 
sustainable development are all inseparable elements 
of the value creation process 



Sponsor responsibilities … 

The SPONSOR takes responsibility for the design of 
the various benefit structures/offerings and 
undertakes to use its considerable resources to 
provide - 

• promotional and marketing support to ensure 
ongoing economies of scale and market relevance; 

• guidance on stakeholder communication and 
disclosure strategies, employing the latest 
infrastructure and technology; 

 



Sponsor responsibilities … 

• guidance on benefit structures/offerings which 
align with the needs of various groups of MEMBERS 
and EMPLOYERS, are easy to understand, 
convenient to use, offer outstanding value, and are 
transparent and cost effective;  and  

•  ongoing research and development to identify the 
changing needs of MEMBERS and EMPLOYERS with 
a view to ensuring timeous adjustments and 
improvements that may be required.  

 



Board of Trustee responsibilities … 

The BOARD takes responsibility for the ongoing 
management and control of the FUND.   

The BOARD will ensure that the FUND is able to 
provide the benefits and services of the various 
offerings and will direct, control and oversee the 
operations of the FUND in accordance with the 
applicable laws and the RULES of the FUND.   
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Management 
and control 
of the fund 

Business plan 
and design of 
the offerings 



A sound management structure aligns the energies of the 
stakeholders to focus on the outcomes 



Australia  

Both Industry and Retail funds 

 
• In a game of swings and roundabouts, the lines 

between Retail and Industry funds are starting to 
blur.  

Canstar - an online finance comparison site with expert ratings 

 



United Kingdom  

Contract or Master trusts? 
 

Cost and value for money 

Historically, GPPPs have been considered cheaper than 
trust-based schemes. The growth and development of 
master trusts have challenged this, and in today’s 
environment there is increasing convergence in 
charging structures between the two.  
 
Aon Hewitt: The Search for Quality: Group Personal Pension Plans or Master Trust? 



South Africa 

Objective: robust solutions (200 funds) with -   

• good governance 

• that is cost effective and ensures  

• good retirement outcomes for our members  
 

Action: we need to  
• embrace commercial umbrella funds, 
• understand the crucial role of the sponsor and  
• align the legislation to ensure that it serves the 

members  
 



         

Are the proposed new conditions 

for exemption in terms of section 

7B of the PFA ‘fit for purpose’? 



DRAFT GUIDANCE NOTICE N0. _ OF 2018 

 
1.1 This Guidance Notice intends to clarify and reflect the 
position of the Financial Sector Conduct Authority on 
exemptions in terms of section 7B(1)(b) of the Pension 
Funds Act, 1956 (PFA) and provides details of the conditions 
that may be imposed by the Authority in such cases. 
1.2 The default position as regards the composition of the 
board of management of a fund is in section 7A(1) of the 
PFA,  which requires that every fund have a board consisting 
of at least four members, at least 50% of whom the 
members of the fund shall have the right to elect. Section 
7B of the PFA provides an alternative to the provisions of 
section 7A in certain defined circumstances.  



Which funds are eligible? 

2.1 For the purposes of section  7B(1)(b), the PFA 
recognises the following types of funds that may be granted 
exemption from the provisions of section 7A(1) - 
• funds established for the benefit of employees of 
different employers … commonly known as umbrella funds; 
Kobus observation: This includes all umbrella funds – A and B Rose 
observation: It should not include umbrella funds for employees of 
companies related to each other by shareholding. There is no reason 
why they should not be able to give their members the right to elect 
trustees. 

• retirement annuity funds; beneficiary funds; and pension 
and provident preservation funds as defined in section 1 of 
the Income Tax Act, 1962. 



Fixed period v indefinite exemptions 

2.5 After receiving representations in this regard from funds 
and re-considering the provisions of section 7B(1)(b) of the 
PFA, the Authority concluded that exemptions granted upon 
written application by a fund will no longer be time bound 
or subject to a specific period. Paragraph 6.4 of Circular PF 
No. 96 is therefore replaced and the exemption granted by 
the Authority on application by a fund will be of indefinite 
duration if it is granted. 
 
• Kobus observation: We fully support this measure    
• Rose: I do not. The principal officers of exempted funds 

merely need to set up a reminder on their computers to 
apply for a fresh exemption before the existing one 
expires. Regular reconsideration by the regulator is 
important.    
 



Funds which don’t give members right of 
indirect election must have at least 50% 

independent board members 

• Unless (in the case of union, bargaining council, sectoral 
determination & municipal funds) members given right of 
indirect election or FSCA persuaded otherwise, at least 50% of 
board members must be independent 

• Kobus observation:  
– No election is required. The fund appears free to find a way in which to 

appoint independent trustees 
– Unequal treatment of commercial v non-commercial umbrella funds not 

justified 

• Rose observations:  
– Inconsistent with object of section 7A.  
– Not sufficient for compliance with the law or to ensure that the board 

does not use its powers principally for the benefit of the fund’s sponsor.  
Some funds with 50% independents still seem ‘captured’. 

 



Qualifications for independents 

• Relevant experience and expertise 
• Free of relationships suggesting lack of independence 
• Never expelled from professional body, Never convicted 

of crime involving dishonesty or violence (Kobus & Rose – 
why violence? Replace with removal from a position of 
trust) 

• Has sufficient time to fulfill duties (Kobus & Rose, how do 
you measure this? Should apply to all board members 
anyway) 

• If board member ceases to comply with criteria, board 
must take ‘remedial action’ and board member 
automatically ceases to be board member (Rose – this 
could cause chaos, right to be heard?) 



Sub-committees 

• If fund has sub-committees, requirements re 
composition will apply to them too 
– Kobus observation: Not practicable. Ignores fact 

that: 
• Some sub-committees operate within narrow mandates 

given to them by main boards; 
• Some sub-committees including external experts for 

good reason. 
– Rose observation:  

• Agreed 
• Plus, any member of a sub-committee who seems 

unable to exercise an independent discretion should be 
expelled from it. 



Duties of independents 

• An independent board member must report any 
irregularities and concerns to the Authority and he or 
she shall not be held liable or to be victimized as a 
result of the reporting;  
– Kobus observation: These are provided for in relation to all 

board members already 
– Rose observation: Agreed. Superfluous. 

 



Voting powers of independents 
 
 

Rules of a fund must provide for 
• A quorum of at least 4 board members including all 

independent trustees; 
• No decision will be binding unless supported by 

• At least 50% of the board members;  
• At least 70% of the independent board members 

Kobus observations:  This would give the independents 
effective veto rights and allow them to choose investment 
portfolios provided by sponsors’ competitors. They could 
‘capture’ the funds. 
Rose observations: If they had good reason for thinking the 
competitors’ portfolios were best of breed, that would be a 
good result.  Commercial umbrella funds can be 
captured by their sponsors even if 50% of their trustees 
are ‘independent’ or ‘member-elected’. Better if all 
were independent. 



Authority may require Mancos at 
employer, sector or regional level 

• Kobus observations:  
– Does this mean that joint forums / or local boards at the level of 

each participating employer will become compulsory for each 
employer?  

– Not sure how the size of the umbrella fund should determine the 
need for a management committee. I think they mean the size of 
the employer? 

• Rose observations:  
– A subordinate governance structure does not have to be 

employer-based. It could be determined by reference to region, 
occupation, industry or some other basis for community of 
interest. 

– Management committees may take the form of committees of 
an umbrella fund, and which are intended to assist the board of 
management to liaise better with members and employers, thus 
ensuring adequate and timeous communication, interaction and 
understanding of matters which impact these stakeholders.    

 



THANK YOU 


