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The balance of cost obligation

Funding deficits











The problem of surpluses

Repatriation of surpluses

The problem with the Registrar

The GavalasSolution



The problem with the courts and 
adjudicators

The TEKdecision

Surpluses belong to the Fund

The employer owes a duty of good faith



Derived from UK (the Edge decision)

Actually duty of care and co-operation

Duty of good faith in exercise of discretion

Discretion must be properly exercised

IBM Pensioners Action Group v IBM SA (Pty) 
Ltd (2000) 21 ILJ1467 (PFA)



The problem of the surplus legislation

Improper use –“pay back the money”

Minimum pension increases

Future surplus

Trustee determination of increase policy and 
employer consent



Cradle to grave work arrangements

A salary for life and post-retirement medical funding

Retention and loyalty

DB funds as the mechanism for delivery

Employees obedient and grateful

The new world of many careers in a lifetime

The new generation

Entitlement –I owe you my time and you owe me everything

The litigious society



Notice of termination of participation

Obligation to replicate pension benefits

A reasonable and fair replacement

Substantially no worse off on conversion

Surpluses used to enhance



Pay the contributions

Make sure every employee is signed up

Discriminatory exclusions

Ongoing paternalism and representation 
on the board



The traditional arrangement
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Fees and investment charges

Indemnities

Limitations of liability

MANCO



Whose powers delegated

The employers?
Choice of investment portfolio

Member investment choice
Investment strategy
Appointment of investment consultant
Appointment of risk provider

Is this a trustee delegation?

Determination of liability and insurance arrangements



What is delegated to MANCO

Trustee abrogation of duty

Liabilities

Insurance arrangement



Substantial evolution in employer rights 
and duties

Evolving complexity

Ripe for disputes and litigation

Umbrella funds –new complexities
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