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INTRODUCTION
• S7A – what does it mean?
• S26 – tracking amendments

• What is a section 26(2) trustee?
• Powers of a section 26(2) trustee?

When will a fund not have a properly
constituted board contemplated in S7A?
“(1) Notwithstanding the rules of a fund, every
fund shall have a board consisting of at
least four board members, at least 50% of
whom the members of the fund shall have
the right to elect.
(1A) The composition of the board shall at all
times comply with the requirements of
the rules of the fund and any vacancy on
such board shall be filled within such
period as prescribed.”

When will a fund not have a properly
constituted board contemplated in S7A?
• S1 of the PFA defines “board” to mean “the
board of a fund contemplated in section 7A
of this Act”.
• S1 does not define “constituted” or “properly
constituted”.
• S7A makes it clear that minimum number of
trustees on a board must be four and at least
50% of the board members must be elected
by the fund’s members.

WHEN WILL A FUND NOT HAVE A
PROPERLY CONSTITUTED BOARD
CONTEMPLATED IN S7A?
• Whether a board is properly constituted - or
constituted at all - must be determined with
reference to the rules read with S7A
• What if a board cannot be properly
constituted?

AMENDMENTS TO SECTION 26 – BEFORE
AND AFTER 1996
• Prior to 1996 - Permitted the Registrar to,
apply to court for an order directing that
the rules of a fund in relation to
appointment, powers, remuneration (if
any) and removal from office of trustees
be amended, if in the opinion of the
Registrar a fund was not in a sound
financial condition and if the fund failed to
act in accordance with s18

AMENDMENTS TO SECTION 26 – 1996
• Amended in 1996 by inserting sub-sec (2)
• Sub-sec (2) - Court had to consider the
equitable interests of the members of the fund
and other person who has rendered or who
intends to render financial assistance to the
fund had to make an order as it deems most
advantageous to the members of the fund.

AMENDMENTS TO SECTION 26 – DURING
1996
• Amended in 1996 by inserting sub-sec (3)
• Sub-sec (3) - Unless the court otherwise orders,
the costs of the registrar in or in connection
with an application in terms of this section
shall be paid by the fund, and shall be a first
charge upon the assets of such fund.

AMENDMENTS TO S 26 – SEPT 2007
“(2) Where a fund has no properly constituted board contemplated
in section 7A and has failed to constitute a board after 90 days‘
written notice by the registrar, the registrar may, notwithstanding
the rules of the fund, at the cost of the fund —
(a) appoint so many persons as may be necessary to the board of the
fund or appoint so many persons as may be necessary to make up
the full complement or quorum of the board; and
(b) assign to such board such specific duties as the registrar deems
expedient.
(3) A board constituted in terms of subsection (2) holds office until
the registrar is satisfied that the fund has constituted a valid board
in terms of section 7A and the registrar has relieved the former
board in writing of its duties”

AMENDMENTS TO S26 – FEB 2014
• “(2) Where a fund has no properly constituted board
contemplated in section 7A and has failed to
constitute a board after 90 days written notice by the
registrar, or where a fund cannot constitute a board
properly or where a board fails to comply with any
requirements prescribed by the registrar in terms of
section 7A (3), the registrar may, notwithstanding the
rules of the fund, at the cost of the fund - …
• Sub-section 2(a), (b) and (3) remained unchanged

• When does section 26(2) apply?
• Fund has no “properly constituted board”
contemplated in section 7A and failed to
constitute a board after 90 days written
notice by the registrar
• Fund cannot constitute a board properly
• Board fails to comply with any
requirements prescribed by the registrar in
terms of section 7A (3)

• FSB Appeal Board Judgment Gumede and others
vs PEP Limited Provident Fund and others
• S7A alleged right of trade unions to nominate and
appoint trustees to the board, powers of the
Registrar under S26(2)
• Appeal Board found that S7A cannot “by any
stretch of the imagination be read to mean that
member trustees may be appointed (not elected)
by labour unions (and not members) and that the
only remaining seats (if any) are to be filled by
persons elected by members of the fund”

• Section 26(2) board holds office until:
• the Registrar is satisfied that
• the fund has constituted a valid board in
terms of section 7A
• the registrar has relieved the former board
in writing of its duties

• Registrar may –
• appoint so many persons as may be
appropriate to the board of the fund
• appoint so many persons as may be
necessary to make up the full
complement or quorum of the board
• assign to such board such specific duties
as the registrar deems expedient

“(1) Registrar shall cancel the registration of a
fund
(a) On proof to his satisfaction that the fund
has ceased to exist; or
…”

• Who may ask that a fund’s registration be
cancelled?
• May a section 26 trustee bring such an
application?
• What does “cease to exist” mean?
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