Case Law Update
2017
Alec Freund SC
Karin MacKenzie

Ekurhuleni Metropolitan Municipality v Germiston Municipal
Retirement Fund [2017] ZACC 1

National Tertiary Retirement Fund v Mokadi [2016] ZASCA 92 (1
June 2016)

Municipal Employees Pension Fund v The Natal Joint Municipal
Pension Fund [2016] ZASCA 139 (29 September 2016)

Hunter v Financial Services Board and Others (GN) Case No:
3275/2016; judgment 14/12/2016

Registrar of Pension Funds v British American Tobacco Pension
Fund [2016] ZASCA 130 (28 September 2016)

This Constitutional Court case dealt with the meaning of ‘spouse’
for purposes of the Intestate Succession Act (‘ISA’).
Specifically, it had to consider whether a surviving partner to a
same-sex permanent life partnership should continue to be
included in the definition of spouse under ISA even if not
registered under the subsequently enacted Civil Unions Act
(‘CUA’).

The significance of this case for pension lawyers and funds is its
possible impact on death benefit allocations under s37C, and
whether it affects the position of same-sex or heterosexual life
partners in non-formalised partnerships – should they be
regarded as ‘spouses’ for purposes of the Pension Funds Act
(‘the PFA’)?
the residual category of ‘factual dependant’ can be a poor
substitute for recognition as a spouse, and in some cases the life
partner may not even qualify as a ‘factual dependant’

FACTS
The first respondent (‘the life partner’) had been involved with
the deceased in a committed same-sex permanent life
partnership, but they had not formalised this union under the
CUA or any other legislation
The deceased died intestate and a dispute arose concerning the
life partner’s entitlement to inherit under ISA as a ‘spouse’.
The appellant, who was the brother of the deceased, and
executor in his estate, contended that the partner was not so
entitled, and the parties approached the High Court on a stated
case to determine the issue.

The High Court decided the question in favour of the life partner
ON APPEAL (DIRECTLY TO CONCOURT)

Majority and minority judgments both dismissing the appeal and
upholding the life partner’s right to inherit
MAJORITY JUDGMENT
• The CC had previously ‘read in’ an extension to the definition
of ‘spouse’ in Gory v Kolver NO [2006] ZACC 20 to provide for
same-sex permanent life partners to be included in the
definition of ‘spouse’ for purposes of ISA.

• The previous ‘reading in’ to the definition of spouse in the ISA
had never been repealed or amended
• The subsequent enactment of the CUA, which allowed
partners in same-sex unions to register their partnerships,
thus removing the impediment to formal recognition, did not
have the effect of reversing the ‘reading in’ to ISA
• Same-sex partners in unformalised unions therefore still
enjoyed the protection (under ISA) of inheriting as spouses

• The Court considered that this may have the effect of placing
life partners in non-formalised same-sex unions in a better
position than their counterparts in non-formalised
heterosexual unions
• This was because the CC decision in Volks NO v Robinson
[2005] ZACC held that permanent life heterosexual were not
‘spouses’ for purposes of the Maintenance of Surviving
Spouses Act (‘MSSA’)
• The Court held that the purposes of the two Acts may be
different, but since that issue (position of heterosexual
partners) was not before the Court, it was premature and
unnecessary to decided this question, or to reverse the
decision in Volks

Legal grounds:
The Court decided this case on the fairly narrow ground that the
definition of ‘spouse’ under ISA (into which the CC had
previously ‘read in’ additional provisions to protect same-sex life
partners) had not been expressly amended by the CUA (or any
other legislation) and therefore avoided the possible dissonance
with the Volks decision
Policy grounds:
There are indications in the judgment that a ‘levelling up’ rather
than a ‘levelling down’ approach is preferred –

Theoretically there are two potential forms of discrimination in
these situations:

• between heterosexual unions and same-sex unions – this has
been remedied by various ‘reading’ in remedies in previous
jurisprudence (‘levelling up’); and
• Between formal (‘marriage-centric’) and informal
partnerships (whether heterosexual or same-sex)
Rather than reversing the ‘added’ rights of same-sex partners in
non-formalised relationships (‘levelling down’), the Court has
maintained the status quo, and there are indications that when
the appropriate case comes before it the rights of heterosexual
partners in non-formalised relationships will be ‘levelled up’

MINORITY JUDGMENT
The minority judgment stated that it was time to reconsider the
effect of Volks, and that societal mores had progressed to the
point that this no longer reflected the correct approach
It would have reversed Volks, thereby creating an immediate
‘levelling up’ which would have conferred similar rights on
heterosexual permanent life partners in non-formalised unions

THE RELEVANCE FOR S37C ALLOCATIONS

Legal position before Laubscher:
Defn of ‘spouse’ in Pension Funds Act (inserted in 2007):
‘means a person who is the permanent life partner or spouse
or civil union partner of a member in accordance with the
Marriage Act, the Recognition of Customary Marriages Act,
or the Civil Union Act, or the tenets of a religion’

this provision is ambiguously drafted, and ‘spouse’ can either be
interpreted to include permanent life partners, same-sex or
heterosexual,
• whether or not they have formalized the union under any of
the statutes mentioned in the provision or in terms of the
tenets of a religion, or
• only if the union has been so formalized

(This is ‘eats shoots and leaves’ debate…)
For anyone who holds the first view (that they are spouses),
Laubscher does not change the position

BUT, if the current defn of spouse excludes permanent life
partners who have not formalized their relationships, has
Laubscher changed anything?
• Previous CC cases extended definition of spouse in other
(analogous) statutes to include same-sex permanent life
partner (eg Satchwell, Gory) – but all based on a legal
impediment to formalising relationship
• Volks holding heterosexual permanent life partners in nonformalised unions not spouses for analogous statute (MSSA)
– because there is ‘no impediment’ to formalising union

• it is arguable that, since there is no longer any impediment to
formalizing same-sex unions (since enactment of the CUA)
these relationships are subject to the principle in Volks (which
was NOT reversed by majority judgment in Laubscher)
• if not subject to the Volks principle, there is an artificial
distinction between permanent life partners in nonformalised same-sex relationships and those in nonformalized heterosexual relationships

Does retention in Laubscher of the ‘reading in’ provision in Gory
to prevent ‘levelling down’ apply to the PFA?
• Problem is the defn in PFA has never been expanded by a
‘reading in’ provision – narrow grounds in Laubscher
therefore probably not applicable

For those of the view that the current defn of ‘spouse’ in PFA
does not include permanent life partners to non-formalised
unions, then strict legal ‘building block’ approach probably
means:
• principle in Volks is applicable – where partners (same-sex or
heterosexual) choose not to formalise the relationship under
any of the applicable statues, they are not ‘spouses’ for
purposes of s37C allocation
• Laubscher does not reverse this position, and the limited
ground on which it decided the ‘read in’ provisions in ISA
must continue are not applicable to PFA

Position would therefore remain that neither same-sex nor
heterosexual partners in non-formalised relationships can be
regarded as ‘spouses’
However, were this point to be brought before the CC it is likely
that the position would change – there is a policy imperative
underlying both majority and minority judgments which suggests
a more inclusive approach
Alternatively, it may be that the more inclusive ‘approach’ in
Laubscher would influence any future court called on to
‘interpret’ the defn of spouse in the PFA

All that can be safely said is that there is some risk attaching
either way to trustee decisions concerning s37C allocations in
recognizing (or not recognizing) a permanent life partner as a
‘spouse’

SCA case dealing with pension interest on divorce
• Key question was whether pension interest automatically
forms part of the joint estate in term of s7(7)(a) of the
Divorce Act, or whether a court order is necessary to ‘deem’
it an asset
• Can a non-member spouse who has failed to obtain such an
order subsequently approach the court for relief?
• If the answer to the above questions is yes, what is the
position where there is no s7(8) order

Why is this case important?

• discordant case law on the pension splitting provisions and
the automatic consequences of s7(7)(a)
• uncertainty as to the scope of pension fund obligations in the
absence of a s7(8) order where spouses married in
community of property claim they are entitled to 50% of the
pension interest ex lege
• there is controversy surrounding the interpretation of this
SCA judgment

there are claims that the judgment is authority for a NMS, on
divorce, to claim direct payment from a pension fund
• without a s7(8) order,
• if married in community of property
on the basis that (s)he is automatically entitled to 50% of the
member spouse’s pension interest
If correct, this could create great uncertainty and imprecision and
it is therefore important to establish what the judgment does and
does not say

RELEVANT LEGAL PROVISIONS

Divorce Act
• S1 provides a formula for determining a Rand (monetary)
amount for the pension interest of a member as at divorce
• S7(7) (a) deems a pension interest to be an asset in the joint
estate of a member married icp
• S7(8) empowers the court granting the divorce to direct that
any portion of the pension interest due or assigned be paid
directly by the pension fund to the NMS
GEP Law
• s24A permits a fund, on receipt of a s7(8) order to make direct
payment to the NMS

FACTS IN THIS CASE
Parties married icp, divorced in the Regional court based on
settlement agreement which simply provided that the joint estate
would be divided equally between them, without reference to
pension interest, although both spouses were members of the
GEPF on date of divorce.

The appellant claimed this was because they could not agree on
the asset split and intended to include the pension interests,
whereas the respondent claimed they intended to exclude the
pension interests.

The appellant applied to the High Court after the divorce was
granted (but before division of joint estate) for the following
declarators:
1.
2.

appointment of a liquidator
that the parties were entitled to 50% of each others’ pension
interests

She also sought an order directing the fund to make payment of
the above pension interest entitlements when the benefits
accrued

ON APPEAL
MAJORITY JUDGMENT (BINDING)
Court noted the dissonant jurisprudence on the question of post
divorce pension splits
HELD:
On the s7(7)(a) point
• s7(7)(a) is self-contained and not subject to a s7(8) order - it
deems a pension interest to be part of the joint estate for the
limited purpose of determining the value of the joint estate at
divorce

• a court order declaring this would simply duplicate the
statutory position and is therefore unnecessary
• the settlement agreement in this case therefore automatically
included the value of both pension interests
[ (KM’s note): the effect in law is that the joint estate, which the
parties own in equal but indivisible half shares, would be
augmented by the monetary value of 100% of both pension
interests (‘put into the pot’) when determining the value of the
estate for equal division]

On the s7(8) point
• s7(8) creates a mechanism, the circumstances of which are
highly circumscribed, to co-opt the fund into payment of the
assigned pension interest to the NMS, thus relieving the
member of the obligation
• since no s7(8) order had been sought in the court a quo the
appellant conceded that the SCA could not grant such an
order on appeal
• it was therefore not necessary to settle the vexed question of
whether a court other than the one granting the divorce had
the necessary jurisdiction to grant a s7(8) order (against the
fund)

HELD FURTHER:
• where, as in this case, the estate has not yet been divided it is
competent for the court to make a declarator concerning the
entitlements to pension interest (based on a dispute
concerning the existing order)
• such an order would not be competent after the division of
the estate had been completed, and - to the extent that it
held the contrary - the Kotze case (WC full bench decision –
discussed in the 2014 case law update) was expressly
overruled

THE ORDER
1.

Appointed a liquidator

2.

Declarators that

•

‘the applicant is entitled to an amount equal to 50% of the
respondent’s nett pension interest in the GEPF’ and

• ‘the respondent is entitled to an amount equal to 50% of
the applicant’s nett pension interest in the GEPF’

COMMENTS
• this is not an ‘allocation’ of ‘pension interest’ in terms of
s7(8) such that it might form a direct claim against the GEPF –
this is evident from the wording ‘an amount equal to 50%
etc…’ rather than ‘50% of the pension interest’
• the court is rather clarifying the entitlement of each spouse
to an inter partes claim flowing from the deeming provision in
s7(7)(a)

• having emphatically stated that the pension interests are
quantifiable amounts which go into a joint estate owned in
undivided half shares, one wonders why the Court proceeded
to divide the claims (50% to each NMS in respect of each
pension interest)
• perhaps an order more consistent with the reasoning would
have been that the value of the respective pension interests
must be taken into account when valuing the joint estate and
the respective claims on it?
• what is meant by ‘nett pension interest’? – there is no such
defined term – net of what? Tax? Other deductions? – this is
not clear, and possibly peculiar to the facts of this case

MINORITY JUDGMENT

• agreed with the legal position set out in the majority
decision, but found that the settlement agreement, on the
facts, excluded any claims on pension interest
• held it was necessary to decide the jurisdictional issue of
which court is competent to grant an order in terms of s7(8)
after a divorce has been granted, and concluded that only the
court hearing the divorce may do this
• this is not binding, but will be persuasive, and is probably
correct

Ekurhuleni Metropolitan Municipality v Germiston
Municipal Retirement Fund [2017] ZACC 1
• This was an appeal by an employer against a decision by the High
Court upholding a claim for additional contributions against it by a
municipal pension fund.
The case turned on the proper
interpretation of a provision in the Fund’s rules.
• The employer’s problem was that, in a case a few years earlier, the
Court had interpreted the rule in a manner which, applied to the
present facts, meant that the claim had to succeed.
• The employer sought to lead fresh evidence which it said showed
that the earlier interpretation of the rule was wrong.
The
Constitutional Court held that the High Court had been correct in
refusing to admit this evidence.
cntd

Ekurhuleni Metropolitan Municipality v Germiston
Municipal Retirement Fund
• It followed that the interpretation of the rule in the original case,
which was never overturned on appeal, remained binding on the
parties, whether or not it was correct (though the CC held that, in
any event, it had been correct). The matter was res judicata.
• The employer’s second argument was that the rule, as previously
interpreted, created an open-ended guarantee on the part of the
employer which, so it was argued, was at odds with the
Constitution. The CC accepted that certain provisions of the
Constitution provide general obligations on the Municipality to
ensure that public funds are used in an economic and effective
manner, and continued:

cntd

Ekurhuleni Metropolitan Municipality v Germiston
Municipal Retirement Fund
“However, there is simply no evidence to support any
suggestion that the Municipality is, because of the unlimited
nature of the exposure through the guarantee, unable to meet
its constitutional obligations. Despite being invited during the
hearing to demonstrate that the discharge of its constitutional
obligations have been impeded by its liability in terms of the
rule, the Municipality failed to do so. Therefore, there is no
merit in the Municipality’s argument that the rule has a
continuing oppressive consequence.”

• The Court also held:
“There may well be circumstances in which the unlimited
exposure of the Municipality through the investment
guarantee may make it impossible for it to perform its
constitutional duties. This is not the case here.”
cntd

Ekurhuleni Metropolitan Municipality v Germiston
Municipal Retirement Fund
• A third argument that it would offend public policy for the rule to be
enforced against the employer received equally short shrift.
•

It was not contrary to public policy to hold the employer to the
terms of a guarantee to which it had agreed when subscribing to
the rules of the Fund.

• The final argument for the employer was that the Board of the
Fund had breached a duty of good faith allegedly owed by it to the
employer in terms of s7C of the PFA, by failing to take proper
account of the employer’s risk when it invested the Fund’s assets.
(S7C(2)(b) provides that in pursuing its object, the Board of the
Fund shall “act with due care, diligence and good faith”.)
cntd

Ekurhuleni Metropolitan Municipality v Germiston
Municipal Retirement Fund
• The CC held:

“The primary duty of good faith by the Board is owed to the
Fund and its members – the employees of the Municipality.
The Fund argues, rightly so, that a reference to the Board
owing a duty of good faith is not a duty owed to the
Municipality. It is a duty of good faith the Board owes to the
Fund and its members.”
• The employer also argued that it was implied by the Fund’s rules
that the Board had a responsibility to take all reasonable steps to
protect the interests of employers. The CC noted that nothing was
said about this in the rules but held that “…even on the assumption
that the Municipality – as an employer and contracting party – is
owed the duty, a breach of this duty had neither been pleaded nor
proved.

• The appeal therefore failed.

National Tertiary Retirement Fund v Mokadi
[2016] ZASCA 92 (1 June 2016)
• At the request of the employer, the Fund withheld the employees’
pension benefit in terms of s37D(1)(b) of the PFA, pending the
finalisation of a damages civil action against him arising from
alleged fraudulent actions.
• The civil trial was eventually scheduled to start on 2 June 2010 but
this date came and passed and the employer did nothing to
proceed with the matter.
• The employee lodged a claim with the Adjudicator. Thereafter the
employer resolved not to pursue the action. Still the Fund delayed
in paying the benefit.
• On 19 September 2012, the Adjudicator issued her determination.
She ordered the Fund to compute the employees’ withdrawal
benefit in terms of its rules, together with interest at the rate of
15.5% from 2 June 2010.
cntd

National Tertiary Retirement Fund v Mokadi
• Thereafter the Fund paid the pension benefit, but not the interest
directed by the Adjudicator. (Though a statement showing the
computation of the benefit payment made referred to “late payment
interest”, this amount did not “interest” accrued, but rather “fund
return”.)
• The Fund appealed the decision of the Adjudicator to the High
Court and the employee lodged a counter-application. Both cases
were dismissed.
• The matter went on appeal on the SCA. The primary issue on
appeal was whether the Adjudicator was empowered under the
PFA to order interest against the Fund.
cntd

National Tertiary Retirement Fund v Mokadi
•

The Fund’s arguments were two-fold:
First, that it was not in mora and therefore not liable to pay the
interest awarded, as it had lawfully withheld the employees’
benefit in terms of s37D of the PFA.
Second, that because it had paid the employee his benefit
together with the Fund return on his benefit to the date of
payment, the payment of interest would result in the employee
receiving a double benefit.

• As to the first point, the SCA noted that s30N of the PFA provides:

cntd

National Tertiary Retirement Fund v Mokadi
“Where a determination consists of an obligation to pay an
amount of money, the debt shall bear interest as from the
date and at the rate determined by the Adjudicator.”

• It held that this provision confers a discretion on the Adjudicator to
order the payment of interest; and that this discretion must be
exercised in a manner that is fair and appropriate. It held that:
“…whether interest shall accrue at all and the rate at which it
accrues and the date from which it runs, are matters that
have been left by the legislature to the discretion of the
Adjudicator. Principally for this reason, the PFA does not
make the Prescribed Rate of Interest Act 55 of 1975…
applicable to the rate of interest payable under s30N of the
PFA.”
cntd

National Tertiary Retirement Fund v Mokadi
• This does not, however, preclude the Adjudicator from applying the
prescribed rate of interest (or some other interest rate).
• In determining the date from which interest shall run, the
Adjudicator may again choose from a range of options which in his
or her view is fair and appropriate.
• Accordingly, there was no merit in the contention that the
Adjudicator was not permitted to order the payment of interest.
• The SCA accepted that, pursuant to s37D(1)(b)(ii) of the PFA, the
Fund had not been obliged to pay the employee his benefit
pending finalisation of the civil action which the employer had
instituted against him.
cntd

National Tertiary Retirement Fund v Mokadi

• The SCA found that the employer had abandoned the civil action
against the employee on 2 June 2010. The Fund was therefore no
longer justified in withholding the employee’s benefit beyond that
date.
• As to the Fund’s second contention, the SCA noted that “Fund
return” and “interest” are independent concepts which serve
different purposes in this scheme of the PFA. Fund return accrues
as part of the objective for which monies are invested in a pension
fund – to yield speculation gains.

cntd

National Tertiary Retirement Fund v Mokadi
• “..What is apparent from these authorities is that the concept and
purpose of ‘interest’ is distinguishable from ‘Fund return’ as defined
in the PFA. There is accordingly no merit in the contention of the
Fund that Mokadi [the employee] will receive a double benefit,
should it be required to pay interest on the benefit which the
Adjudicator awarded to him.” (emphasis added)
Some questions:
• On the facts of this matter, is this conclusion a non-sequitur?
• Should the Fund not have computed the benefit, inclusive of Fund
return, up to 2 June 2010; and then paid interest at 15.5% on that
benefit from 2 June 2010 until the date of payment?

Municipal Employees Pension Fund v The Natal
Joint Municipal Pension Fund [2016] ZASCA 139
(29 September 2016)
• The MEPF persuaded some employees of a Municipality in KZN to
become its members. The Municipality formed the view that its
employees were not entitled to be associated with that fund;
“terminated” their membership of the Fund; and suspended
contribution payments to it. The Fund brought an application
seeking inter alia an order compelling the Municipality to make
payment to it of the pension fund contributions of the employees
concerned.
• The application succeeded before the High Court and the matter
came before the SCA on appeal.
• The SCA considered a series of Natal and KZN enactments,
including certain regulations made by the MEC in respect of funds
established by the enactments.
cntd

Municipal Employees Pension Fund v The Natal
Joint Municipal Pension Fund
regulations is that local authorities are legally obliged to ensure
that their employees join one of the respondent funds. Individual
employees may not continue their employment without holding
membership of one of the respondent funds. The employees
obviously have the right to hold membership in any other fund as
well, but that is an entirely different matter of the individual making
additional provision for their own retirement.”
• An argument that, for constitutional reasons, the relevant provisions
had to be interpreted differently was rejected.

Municipal Employees Pension Fund v The Natal
Joint Municipal Pension Fund
These included a regulation that provides that every municipal
council in the province “shall be associated with” the funds
concerned; and a regulation that an employee of a local authority
“shall elect, in writing, to become a member” of one of the
specified funds.
Another clause prohibits a member from
withdrawing from membership while the member remains in the
service of a local authority associated with the Fund.
• The Court held that, reading all the relevant provisions together, it
had to follow “…that local authorities must be associated with the
respondent funds for the purpose of providing pension benefits to
their employees. Were local authorities entitled to be associated
with a fund other than the respondents, in order to provide pension
benefits to their employees, the purposes of the Ordinances and
the Provident Fund Act would be subverted. The effect of the
cntd

Hunter v Financial Services Board and Others
(Case No: 3275/2016; judgment 14/12/2016)
•

Between 2006 and 2013 the then Deputy Registrar of Pension
Funds cancelled the registration of many dormant or “orphan”
funds (funds without boards of trustees)

• Ms Hunter, later appointed as Deputy Registrar of Pension Funds,
held the view that those cancellations had taken place unlawfully.
Others disagreed. (This issue was not determined by the Court.)
• In response to a “notice of non-compliance” in relation to this
issue, the FSB appointed Justice O’Regan, a retired Constitutional
Court justice, to conduct an investigation. In due course she
furnished her report to the FSB.
cntd

Hunter v Financial Services Board and Others
•

The FSB Board subsequently appointed KPMG to conduct an
audit and an investigation.

• Following KPMG’s report, the FSB appointed an attorney as an
inspector to investigate certain matters arising.

• In the interim, a disciplinary process against Ms Hunter had
commenced but had subsequently been settled.
• In her original notice of motion Ms Hunter sought copies of the
reports by Justice O’Regan and KPMG (which were subsequently
furnished to her); and an order against the FSB that the matters
referred to in her notices of non-compliance be investigated “by an
independent and suitably qualified individual or organisation”; and
that it report to her on the outcome of such investigations within
three months.
cntd

Hunter v Financial Services Board and Others
Alternatively that the Minister procure an investigation into
these matters and furnish her with a copy of that report.
• In a belated amendment to her notice of motion, she also sought
much more extensive further relief.
• The High Court made a “general observation” that Ms Hunter “has
failed to set out with the required measure of particularity, facts and
conclusions of law to rely on any of the statutory provisions stated
in her affidavits and those advanced during argument.”
• It held that it was not for Ms Hunter “as a member of the FSB to
dictate her views and preferences to the FSB by means of judicial
intervention”.
• It held that she did not have the necessary standing in law to claim
the relief sought in the original notice of motion or the amended
notice of motion.
cntd

Hunter v Financial Services Board and Others
• It held that the central issue in the application “is the standing in
law of the applicant to apply for the relief sought, put differently, the
jurisdiction of a court to order the FSB and the Minister to perform
a certain act in a certain manner and then to supervise compliance
with the order.”
• It concluded:
“In view of the lateness of the proposed amendment of the
notice of motion, the many genuine disputes of fact that appear
from the papers on the issues germane to the declaratory order
sought, the lack of standing of the applicant to succeed with the
relief sought in both the original notice of motion and the proposed
amended notice of motion, the application for the amendment
cannot succeed. Under the circumstances the application for the
proposed amendment and the main application must fail.”

Registrar of Pension Funds v British American
Tobacco Pension Fund [2016] ZASCA 130 (28
September 2016)
• The question before the SCA was whether the Registrar had
been correct in rejecting a Fund’s 2007 statutory actuarial
valuation. The Registrar objected to the way the Fund had
used apportioned surplus to reduce a later deficit.
• The FSB’s Appeal Board held that the Registrar had been
wrong. The High Court dismissed an appeal against the
Appeal Board’s decision, which we discussed last year. We
now discuss an appeal to the SCA against the High Court’s
decision.
• The Fund’s scheme for an apportionment of surplus as at
March 2002 (in terms of s15B of the PFA) had been approved
by the Registrar, but this had not yet been implemented.
cntd

Registrar of Pension Funds v British American
Tobacco Pension Fund
• The Fund subsequently went into deficit and the Actuary used
part of the amount allocated to the members’ surplus account
to reduce the deficit.
• The Actuary relied on s15H(1), which provides: “If a Fund has
credit balances in the member surplus account or the employer
surplus account and the Fund is found to have a deficit
following an actuarial valuation such credit balances shall be
reduced in the same proportion by the amount of the deficit…”

• However, s15D(1) provides that any credit balance in the
members’ surplus account “may only” be used for the purposes
cntd

Registrar of Pension Funds v British American
Tobacco Pension Fund
there specified (improved benefits, reduced contributions,
etc.); and s15D(2) provides that the credit balance in that
account “must be used as specified in the scheme submitted
in terms of s15B(1)” (i.e. the initial surplus apportionment
scheme).
• The Registrar took the view that s15H had no application to an
initial surplus distribution (of a 2002 surplus); and that there
would not have been any credit balance on the member
surplus account if effect had been given to s15D. The High
Court upheld the Fund’s appeal against the Registrar’s
decision, holding that s15H was clear and unambiguous and
applicable.
cntd

Registrar of Pension Funds v British American
Tobacco Pension Fund
• Our comment last year was:
“It is difficult to reconcile this decision with the language of
s15D(2) and, possibly, with the differential treatment by
the PFA of 2002 surpluses and later surpluses.”
• The appeal was upheld by the SCA.
• The SCA rejected an argument by the Fund that as a matter of
fact there was a credit balance in the MSA when it applied
s15H(1), holding that this argument “falters on both the facts and
on the law”.
• On the facts the SCA held that when the Registrar had approved
the surplus apportionment scheme in November 2006, the
scheme acquired the force of law “but it took effect retrospectively
from 31 March 2002, which is the surplus apportionment date.”
cntd

Registrar of Pension Funds v British American
Tobacco Pension Fund
• It then held:
“But even if we accept the fact of the credit balance in the
MSA, it does not necessarily follow that it could lawfully have
been used to reduce the deficit. For, this would mean
ignoring or overriding the rights of the beneficiaries to the
actuarial surplus that had accrued as at this surplus
apportionment date, which was 31 March 2002. Once the
right had accrued and the MSA was credited with the surplus
amount, the beneficiaries immediately became entitled to it,
and a liability in the Fund thus arose simultaneously. The
MSA had to be debited to reflect this liability, which follows
as a matter of law.”
cntd

Registrar of Pension Funds v British American
Tobacco Pension Fund
• The Court held that:
“…that the effect of using s15H(1) to reduce the deficit in this
manner would eviscerate the rights of beneficiaries to the
use of the surplus allocation and defeat the purpose for
which the surplus was allocated.”
• It also held:
“It is important to distinguish..between a situation where a
scheme apportions a surplus to members but does not
specify how it is to be used from the present case, where the
use of the surplus is specified in the scheme and becomes
immediately payable to a class of beneficiaries. In the
cntd

Registrar of Pension Funds v British American
Tobacco Pension Fund

former case the credit balance in the MSA would remain so
credited after the surplus apportionment date and therefore
could be used to reduce a deficit in terms of s15H(1)
because no beneficiary would have had any accrued right to
the surplus. But in the case of the latter, where the use of
the surplus was specified and therefore immediately became
payable to the classes of beneficiaries so identified, the MSA
had to be debited immediately as at the surplus apportionment
date.”

This case concerns the allocation of surplus in terms of s15C
(‘future surplus’ – any surplus arising after the statutory
apportionment date for purposes of s15B apportionments).
RELEVANT PROVISIONS
• s15C(1) - a fund’s rules may determine how future surplus is
apportioned
• s15C(2) - where the rules are silent, any apportionment of
surplus must be determined by the board taking into account
all the stakeholders in the fund

THE FACTS
The applicants were former members of the Tongaat-Hulett
Pension Fund (the first respondent). Following several employer
and fund restructurings over the period 2007 - 2013, the
applicants became members of the second respondent, and
thereafter part of an outsource scheme transferring pensioner
liabilities to an insurer.
The restructuring schemes were accompanied by allocations of
surplus. The applicants were dissatisfied with the portion of
surplus allocated to the employer during the course of the
restructurings and approached the Adjudicator for relief. They
were unsuccessful.

On s30P application to the High Court the issue had crystalised
into a challenge to the last apportionment in 2013
The applicants alleged that:
• The rule under which the surplus was apportioned between
members and employer referred to ‘the value of excess
assets’
• This was not the same as ‘actuarial surplus’
• The apportionment was therefore not validly done under a
fund rule; and

• The apportionment must therefore occur in terms of s15C(2)
which requires a fund to take account of the interests of all
stakeholders
The applicants requested an order setting the board’s decision
aside and directing it to allocate surplus taking into account the
interests of stakeholders as well as previous surplus
apportionments to all parties

HELD
• The applicants’ interpretation of the rule was too narrow, and
the rule could be regarded as giving effect to an apportionment
of surplus
• Although the term ‘excess assets’ does not equate to ‘actuarial
surplus’ the context of s15C is important – s15B
apportionments and minimum benefit legislation has ensured
a clean slate
• A more restrictive approach would mean that surplus
apportionments occurring within the context of broader overall
restructuring schemes may be difficult to implement

• Even if this were not so, in the present case the
apportionment decision was, in any event, one that could be
accommodated under s15C(2) since (1) it was taken by the
board, and (2) the evidence suggested the interests of all
stakeholders had been considered (all active members and
95% of pensioners had approved the overall scheme)
• Further, in accordance with the SCA decision in Tellumat it
was not permissible to accept some parts of a scheme and
reject others – the scheme in the present case was a
composite one and the relief requested would have the effect
of undermining it
The Court dismissed the application
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