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THE NATURE OF A

PENS ON FUND

Incorporaedintens o section 48 1)

Section 5 1)(a): fund becones “a body corpora e capald e d sung and
be ng suedinits cor porate name”
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THE NATURE OF A

PENS ON FUND (continued)

Not atrust
Board na actudly “trust ees’
Venter v Raekt a Pensi on Fund [ 2000] 3 BPLR 340 ( PFA

“Contrary tothe popu a perceptiontothe effect tha apensionfundin
law constitues atrust, lamd the vewtha apens onfund a& common | aw
IS a unverdtas personarum — a vduntary assod aion wth coporae
persondity.. .. An unverdtasis dsingushed from a mere assod aion o
indvdud s bythefact that itisan entity d stinct fromthe ind J dud sfor nnng
it, that its capacityto acqurerights orincur odigationsis dstinct fromt hat
o hsmenbes, wicharerequredorincuredfor the body as a whd e and
not fa theind v dud nembers.”
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THE NATURE OF A
PENS ON FUND (continued)

COMPANY PENSION FUND

SHAREHOLDERS MEMBERSHIP
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TRUSTEES DUTIES AND

OBLI GATI ONS

The Leg sl ative Hanmewor k

. The Pend on Funds Ad —Sections 7Cand 7D

- The Hnand al Ingtituti ons (A a ecti on of Funds Act) — Section 2

. Code o Conduct for Trustees
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TRUSTEES DUTIES AND

OBL | GATI ONS (conti nued)

H duciary Duties

Act wthi npartidityand pratect theinterests of the nenbers and the fund

Dutyto act wth care and dligence andin goodfath

Avadconflid dinerests
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TRUSTEES DUTIES AND

OBL | GATI ONS (conti nued)

The duytoada wthcare dligence andin goodfath
What doesths duyental?

Connery v @dMut ud Life Assurance Co. (SA) Ltd and Anat her [2002] 6 BPLR 3544
(PFA

Mor eover, thedutytoact wth careand dligence requires thefund and
admnstraas na toact card esd yand wthout dligence. The Concise Ofad

D ctionary, 10thedtion, definestheword “card esdy” asmeani ng “wthout gving
sufid ent atention a thought to avoid ng har mor m st akes.

van Wezd v Gencoar Pension Fund and Q hers[2001] 2 BPLR 1668 ( PFA

As regards the duy to act wth due care, a board d nmanagement isrequred to act
honestly and prudently, taking dl those precautions which an ad nary prudent nman
o business wou dtakeinthe manag ng d s ml a afarsa hs own.

Requredlevel d sklil ?
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TRUSTEES DUTIES AND

OBL | GATI ONS (conti nued)

Trustee Obligati ons

Keep proper records and ensure proper cortrd systens
Convey adequat e and appropri a@e i nf armati on

Ensure payment of contributi ons

Obt a n expert adu ce

Ensuretha rdes conpywth dl rd evart | aws
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THE NATURE OF TRUSTEE

LI ABILTY

Fund liahlity vs Persond liallity

Jant and Severd liahlity

Persond liaality
Sauoy

« Knight v Mtchdl Gotts[2002] 8 BPLR 3765 ( PFA) — accept ed that
the FAnana d Ingituions (Investment of Funds) Act 39 o 1984
creaes persond liablitya asauaylevd
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PERSONAL LIAB L TY

Section 9 d the Anana d Ingituions (Investment of Funds) Act:

“ A person who contravenes any povsion d this Act a falsto comply
wth any ppoMson ...is gulty d an dfence and liad e on conv ction
to afine nat exceed ng RLO 000 or toi nprisonnment fa a period not
exceed ng 10 yeas o to bath .,. and isin addtion liab e to the
finana d instituion, trust benefic ay or principd concerned for any
prdit made by hm and fa any damage suffered by the instituion,
trust, benedficay or principad as a resdt d the contravention o
falue.

Bowman Gilfillan I

John & Kernick « Findlay &Tait



PERSONAL LIAB L TY

(conti nued)

Persond liallity as asta u oy renedy continued under the R nand d | nstitui ons
(A aection o Funds) Act 28 of 2001

Section 10 o the H A

“(D A person who contravenes o falstoconply wthany provison d ths
Act isgulty d an dfence and on convictionliald eto afine a i nmpri sonment
fa aperiod na exceed ng 15 years.

(2 Acout may, in addtionto any pendtyit may i nposeinte ns of
subsection (1), ader tha such person —

(d paytheinstituion a prind pd concerned any prdit he o she nade;
and

(b) conpensaetheinstituion or princpa concerned fa any danmage
sufered, as aresut of the contravention o falue”
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PERSONAL LIAB L TY

(conti nued)

“pay theinstitution o prind pad concerned any prdit nade”
“conpensatetheinstituionor principd concernedfa any damage sufered’

“theinstituion” is defined asind ud ng

(a8) afinand d instituion (wh chind udes a pensi onfund);

(b) any person, partnership, company a trust which has o had adrect o indrect
inerest inafinanc d instituion o unreg stered person, a inthebus ness d a

financd d institution o an unreg stered person;
(c) a participaingenpl oyerinapens onfund organ sati on
(d) any person patnershp, conpany o trust tha contrds, nanages a
admnsters
the dfars a pat o the affars of afinancd instituion o an unreg stered
person, a

“I'ngituti on’ can bethe fund me mber, cotrustee or admnidra o
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PERSONAL LIAB L TY

(conti nued)

Common Law Delictua CGam

Todamcompensaionfa patri non d loss nmust showt hat sust ai ned har m
whi ch was wond Uly and cu pably caused by thetrust ee

W ongfu ness — Breach of aduy

Cu pad e —Intent or Nedigence

Patri nrond Loss —Must have been| oss sufered
Causation — The har m must be the cause d thel oss
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PERSONAL LIAB L TY

(conti nued)

Common Law Delictua QGams

Van Huysteen v Times Med a Ltd Fund [2003] 4 BPLR 4613 (PFA

Naude v Eskom Pension and Provudent Fund & Ancther [2002] 8 BPLR
3782 (PFA

Warner v @d Mitual Sdf Retirement Fund [2000] 7 BPLR 804 ( PFA
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PERSONAL LIAB L TY

(conti nued)

Satutory Remedy

Breach + Loss = Liahlity

Question o whet her duy owed to nember or fund does na aise
Common Law Remedy

Breach + Loss = Liahlity
Isduy owed dredlytothe nember a onytothefund?
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TOWHOM DO TRUSTEES

OWE DUTI ES?

Fund and o Menbers?

Sonme duti es and obligaions a e owed spedficdlyto me mbers,

“oaect theinterests d nenbers’
“adt wthi npartidityinrespect o dl me nbers and benefid ai es”
“ensure tha adequateirfor netionis communcaedtothe ne mbers’
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TOWHOM DO TRUSTEES

OWE DUTI ES? (conti nued)

Valyv Federd Mogu Pens on Fund [2002] 2 BPLR 3122 ( PFA)

O vana & Anat her v Shoprite Checkers Enpl oyees Retirement Fund &
Q hers [2002] 4 BPLR 3354

Hlton Hot d Enypl oyees v Trust ees d the L quor and Cat eri ng Trade
(Retermaritzburg) Prov dent Fund & Anat her [2000] 5 BPLR 511 ( PFA
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WHO COULD BR NG A
CLAI MAGAI NST

TRUSTEES?

The Boar d?

The Empl oyer ?

The Menbers?
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WHO COULD BR NG A
CLAI MAGAI NST

TRUSTEES? (contd

Usi ng the nmechan sm of acuraor
Section 5 d the HA

(1) Theregstra nmay, on good cause shown, apply. .. fa the appoint nment
o acuraa totake control d, andtomanage the whd e a any pat df,
the bus ness o aninstituion

(6) The curaa acts under the contrd d theregidra. . .and may apply
tothat reg strar fa instructi ons.
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WHO COULD BR NG A
CLAI MAGAI NST

TRUSTEES? (contd

Section 6 —Powers d the Regstra

() Theregstra nmayinstitue proceed ngsinthe Hgh Gourt. . . inorder
to

(b conpel anyinstituiontoconply wthany | aw,

(0 conpel anyinstituiontoconply wthalawu request,
drective a instruction made, issued or gven bythe
reg strar under alaw, o
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DELEGATI ON OF POWERS

AND EXPERT ADVI CE

Code of Conduct for Trust ees

“The Board is entitled and, infact is, odiged to obta n expert adv ce from
praessonds such aslawers, actuaries and audtasin nattes where its
me mbers | ack sufic ent expertise. Board nenbers should gve the adv ce
due consi deraion, and make decisons based on the assessnent d the
advi ce olx a ned.
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DELEGATI ON OF POWERS
AND EXPERT ADVI CE

conti nued

Code of Conduct for Trust ees

“Where the managenent, adm nstraion and i nvest ment functions d the
fund are ddegat ed, Board nembers renainresponside. . ... The mandates

. . hust dearly set out the dd egated responsihilities and the rights o
recourse. ... Theremust be a process of regu ar reporting. . .. “
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DELEGATI ON OF POWERS
AND EXPERT ADVI CE

conti nued

Code of Conduct for Trust ees

“Where the investment function has been ddegated, the Board shou d
ensure tha there are appropri ae benchmarks fa perfa nmance and that the
nsk prdile d theinvest ments nmetches therisk prdfile d the nembers. . ..”
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DELEGATI ON OF POWERS
AND EXPERT ADVI CE

conti nued

Admnstraas

Hetes v Sch nd er Lfts Defi ned Contri bution Pension Fund & Q hers
[2003] 3 BPLR 4493 ( PFA

Qonev Southern Life Associ aion Ld& Qhers[1999] 9 BPLR 1 PFA

Long v Kisch Rouv dent Fund & Another [1999] 12 BPLR 370 (PFA
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DELEGATI ON OF POWERS
AND EXPERT ADVI CE

conti nued

| nvestment Deci 90ons

Twerefoo v Liberty Life Assod aion d SALtd & Qhers[2000] 12 BPLR
1437 (PFA

Van Wezd vGencor Pension Fund & Qhers[2001] 2 BPLR 1688 ( PFA)

Obt a ning Adv ce
Jandrubdliev Tongaat- Hull & Pensi on Fund [2000] 6 BPLR 606 ( PFA
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LI MTATION OF LI ABI LITY

« Exoneraion/ Indemmty dauses

- Hddity Cover

Bowman Gilfillan I

John & Kernick « Findlay &Tait



	TRUSTEE LIABILITY: WHEN AND HOW?bySamantha Davidson (Shepstone & Wylie)Tashia Jithoo (Bowman Gilfillan)
	THE NATURE OF A PENSION FUND
	THE NATURE OF A PENSION FUND (continued)
	THE NATURE OF A PENSION FUND (continued)
	TRUSTEES DUTIES AND OBLIGATIONS
	TRUSTEES DUTIES AND OBLIGATIONS (continued)
	TRUSTEES DUTIES AND OBLIGATIONS (continued)
	TRUSTEES DUTIES AND OBLIGATIONS (continued)
	THE NATURE OF TRUSTEE LIABILITY
	PERSONAL LIABILITY
	PERSONAL LIABILITY (continued)
	PERSONAL LIABILITY (continued)
	PERSONAL LIABILITY (continued)
	PERSONAL LIABILITY (continued)
	PERSONAL LIABILITY (continued)
	TO WHOM DO TRUSTEES OWE DUTIES?
	TO WHOM DO TRUSTEES OWE DUTIES? (continued)
	WHO COULD BRING A CLAIM AGAINST TRUSTEES?
	WHO COULD BRING A CLAIM AGAINST TRUSTEES? (contd.)
	WHO COULD BRING A CLAIM AGAINST TRUSTEES? (contd.)
	DELEGATION OF POWERS AND EXPERT ADVICE
	DELEGATION OF POWERS AND EXPERT ADVICE (continued)
	DELEGATION OF POWERS AND EXPERT ADVICE (continued)
	DELEGATION OF POWERS AND EXPERT ADVICE (continued)
	DELEGATION OF POWERS AND EXPERT ADVICE (continued)
	LIMITATION OF LIABILITY

