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1.

INTRODUCTION

1.1.

1.2.

What is Jurisprudence ?

“Jurisprudence is a ragbag. Into it are case all kinds of speculations about the law.
What is it for ? What does it achieve ? Should we value it ? How is it to be improved ?
Is it dispensible ? Who makes it ? Where do we find it ? What is its relation to morality,
to justice, to politics, to social practices or to naked force ? Should we obey it? Whom
does it serve ?”

Harris, J.W Legal Philosophies Butterworths London 1980.

The term Jurisprudence, loosely translated, means the theory and
philosophy of law." When one talks about jurisprudence, one is
usually referring to the nature of law, its purpose, structure, and
application. At a practical level, we are dealing with what the law is,
what it ought to be, and how it actually operates.? The law in this
context means legislation, common law and case law, that is, the
body of law created and established through decisions of a
particular court or the court system as a whole. Jurisprudence
therefore implies creating a body of law and methods for
interpreting and applying the law.?

This paper is about the role the pension funds Adjudicator has
played in interpreting the law, creating the body of law, and
applying the law, as well as how he has improved the
understanding of law within his area of jurisdiction.

The Office Of The Pension Funds Adjudicator

1.2.1.

The office of the Pension Funds Adjudicator was established
pursuant to chapter VA of the Pension Funds Act, which came into
effect on 19 April 1996 by way of an amendment to the Pension

! Reader’s Digest Oxford Complete Word finder, Edited by Sarah Tulloch, Reader’s Digest Association Limited, London, 1993.

2 Adam Smith, “Lectures on Jurisprudence”, Edited by Meek, Raphael, Stein, Oxford University Press 1978, “OF
JURISPRUDENCE?”, Friday, December 27 1762.

* “The Fate of Law”, Edited by Austin Sarat and Thomas R. Kearns, University of Michigan Press, First Paperback Edition, 1993 at
pl and 36; N.E Simmonds, “Central issues in Jurisprudence”, Sweet and Maxwell 1984, at p5; J. Raz, “On the Functions of the
Law”, Oxford Essays in Jurisprudence, Second Series, Caledon Press, Edited by A.-W.B Simpson, 1973; Warwick Tie, “Legal
Pluralism- Towards a multicultural conception of law”, Ashgate, Dartmouth, Brookfield, 1999, at p 11 paral; Cass R. Susten, “Legal
Reasoning and Political Conflict”, Oxford University Press, Oxford, 1996, at p6.
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1.2.2.

1.2.3.

1.2.4.

1.2.5.

1.2.6.

Funds Act, Act 24 of 1956 (“the Act”).*

The functions of the office of the Pension Funds Adjudicator are
performed by the Pension Funds Adjudicator (“Adjudicator”),® who
is appointed by the Minister of Finance in consultation with the
Policy Board.®

A person appointed as the Adjudicator is usually a lawyer or an
academic of ten years’ standing and is appointed for a period of
three years, which period may be extended upon expiration of the

term of office.”

The first Adjudicator Mr. John Murphy was appointed with effect
from 1 January 1998, some twenty months after chapter VA of the
Act came into effect.® The current Adjudicator is Mr. Vuyani
Ngalwana, who was appointed with effect from 17 March 2004. It
has been eight years since the first Adjudicator was appointed and
started to make rulings. This is accordingly an appropriate time to
analyze the role which the Adjudicator's office has played in
pension law jurisprudence in South Africa.

In analyzing the Adjudicator’s contribution, one must not lose sight
of his time in office, as well as the constraints placed on his office
by the legislation that established his office.

The Adjudicator is not a judge and his office is not a court of law.
He is merely an administrative tribunal performing a judicial
function and his determinations do not constitute stare decisis or
legal precedent. His contribution must therefore be considered
with reference to his objects in terms of the Act. It would be
unreasonable, in my view, to judge the Adjudicator’s contribution by
using the standard that does not take into account the purpose for
which the office was created.

* The Pension Funds Amendment Act, Act 22 of 1996 incorporated into the Pension Funds Act 24 of 1956, Chapter VA, which is
titled “Consideration and Adjudication of Complaints”.

% The Adjudicator is appointed in terms of section 30C of the Act. The Policy Board referred to is the Policy Board for Financial
Services and Regulation, established by s 2 of the Policy Board for Financial Services and Regulation Act 141 of 1993.

7 Section 30C (2) specifically refers to a person qualified to be admitted as an attorney or an advocate, and has practised as such for
an uninterrupted period of not less than ten years, or a person who was engaged as a lecturer for that same period and also practised
as an advocate or attorney or someone who possesses such suitable experience as will render him suitable for appointment.

A
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1.2.7. This paper will analyze the Adjudicator contribution by referring to
some of the key complaints that came before him, the manner in
which he approached those cases as well as his determinations.

1.3. Object of the Adjudicator

The main object of the Adjudicator is to dispose of complaints lodged in terms
of section 30A (3) of the Act, in a procedurally fair, economical and
expeditious manner.’

2. JURISDICTION OF THE ADJUDICATOR

2.1. In which fora can retirement funding issues be adjudicated ?

2.1.1.

2.1.2.

What constitutes a complaint is defined in section 1 of the Act. This
definition has caused the Adjudicator many a headache. The
reason for this is that the definition is open to several
interpretations which lie at the heart of many preliminary points
taken challenging the jurisdiction of the Adjudicator.

It has resulted in a situation where some have even referred to
chapter VA of the Act as a “jurisdictional nightmare” which requires

legislative intervention.™

In his determination in Retired University of Natal Staff Association
v Associated Institutions Pension Fund and Another'" the
Adjudicator expressed his frustration at the multiplicity of fora in
which pension related disputes may be heard in the following

terms:

“The jurisdiction of the Pension funds Adjudicator is governed by
chapter VA of the Pension Funds Act of 1956, read with various
definitions contained in section 1. As | have said elsewhere, it would
seem to me that those responsible for drafting the legislation
establishing the office of the Adjudicator failed to think through many
of the issues relating to the Adjudicator’s jurisdiction. It appears that
the amendments in Chapter VA were tacked on to a long standing
piece of legislation without full consideration being given to the

8 See the Adjudicator’s (Mr. Murphy’s) Annual Report to the Minister of Finance in compliance with section 30U of the Pension
Funds Act dated November 1999. Available at www.pfa.org. (last visited 09 February 2006).

%s30D

' See, Naleen Jeram, “The Pension Funds Adjudicator — A Jurisdictional Nightmare” (2005) 26 ILJ 1825.
1[2000] 3 BPLR 302 (PFA) at page 305, para C.
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Adjudicator’s jurisdiction and powers in relation to the courts, other
tribunals and regulatory bodies established by legislation. At present,
there are eight institutions with jurisdiction over pension disputes in
South Africa. These are: the ordinary Courts, the Adjudicator, the
Labour Court, Commission for Conciliation Mediation and Arbitration,
the Appeal Board established under section 26 of the Financial
Services Board Act, the Public Protector, The Life Assurance
Ombudsman and a variety of bargaining councils in the public ad
private sector. This inevitably leads to jurisdictional disputes requiring
resolution through litigation”.

2.1.4. To add to the confusion, since this statement was made, one can
add the Equality Courts established in terms of the Promotion of
Equality and Prevention of Unfair Discrimination Act'®> and the
special tribunal established in terms of section 15K of the Pension
Funds Act to the list of fora that exercise jurisdiction over pension
law matters. In his latest section 30U report, Mr. Ngalwana lists
thirteen (13) such fora."

2.1.5. It is not clear at this stage as to how the establishment of the
Equality Courts will impact on the Adjudicator’s jurisdiction to hear
complaints of unfair discrimination. The Equality Courts have been
established especially to deal with issues of unfair discrimination
and the Promotion of Equality and Prevention of Unfair
Discrimination Act specifically lists unfair discrimination in the
pension industry as one of the issues over which the courts will

have jurisdiction.™

22 Retirement funding disputes involving which funds can the Adjudicator

determine ?
2.2.1. The Adjudicator’s jurisdiction is restricted by statute
2.2.1.1. In most societies the courts are the means,
recognized by the rulers and ruled alike, through
which the questions of validity and legitimacy are

resolved.'®

2.2.1.2. In South Africa, judicial authority is exercised by the

2 Promotion of Equality and Prevention of Unfair Discrimination Act, Act no 4 of 2000.

1 See p16 of the Annual Report 2004 — 2005.

"“See, schedule 6 of the Promotion of Equality and the Prevention of Unfair Discrimination Act.

' J.M Eekelaar, “Principles of Revolutionary Legality”, Oxford Essays in Jurisprudence, Second Series, Caledon Press, 1993 at p 22

ajp



Page 6

2.2.1.38.

22.1.4.

courts. While the Adjudicator is not a court of law, but
an administrative body, the Act has conferred on his
office the power to perform legal functions. The
Adjudicator is a creature of statute and the normal
rule with regard to creatures of statute is that they
only have the power to do that which the enabling
legislation allows. It follows then that the Adjudicator
is constrained by the provisions of chapter VA of the
Act in terms of what he can and cannot do.

This point was emphasised in Shell and BP South
Africa Petroleum Refineries (Pty) Ltd v Murphy NO
and Others'®, where Levinsohn J said the following:

“The adjudicator is a creature of the Pension Funds Act
24 of 1956 (the Act). His function is to consider
complaints lodged with him in terms of s 30A (3) of the
Act...”

In Meyer v Iscor Pension Fund, the Supreme Court of
Appeal, per Brand JA, said the following:

“At the risk of stating the obvious, it must be borne in
mind that, since the office of the adjudicator is a
creature of statute, the adjudicator has no inherent
jurisdiction. His powers and functions are confined to
thoseﬂconferred upon him by the provisions of chapter
VA.”

2.2.2. The Adjudicator has no power to adjudicate complaints

concerning certain bargaining council funds

2.2.2.1.

12001 (3) SA 683 (D)..
172003 (2) SA 715 (SCA), at 725, para 7.

The first Adjudicator, Professor Murphy, held in some
of his earliest determinations that he did not have the
power to determine disputes concerning bargaining
council funds because they are not subject to the
Pension Funds Act by virtue of section 2(1). He then
later conducted a careful analysis of the changes to
the wording of section 2(1) from 1990 to 2000 and

came to the conclusion that members of some

4
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bargaining council funds could seek relief from his
office and others could not. It all depended, he said,
on the date on which the fund was established or
continued and the wording of section 2(1) at that

time.'®

2222 In Maputuka,'® the current Adjudicator said that
bargaining council funds are not governed by the Act,
and that any complaint in respect of bargaining
council fund falls to be determined or resolved in
terms of the collective bargaining agreement. He said
the following:

“It is clear from s2 (1) of the Act that the provisions of
that Act do not apply to such funds.”

2.2.2.3. In Lombard v Metal Industries Provident Fund and
Another,”’the former Adjudicator stated that the
crucial question that one needs to ask in order to
establish whether the provisions of the Act are
excluded from applying in relation to a fund is “when,
and how, was the fund established and/or

continued?”

2.2.2.4. He was of the view that if the following apply to a
fund, then the provisions of the Act do not apply to it:

2.2.2.5. The Fund was established or continued in
terms of a collective agreement that was
concluded in a council in terms of the
Labour Relations Act, Act 66 of 1995 before
the coming into operation of the Labour
Relations Amendment Act of 1998; or

2.2.2.6. The Fund was established or continued in
terms of a collective agreement concluded

'8 See Paper by Pension Funds Adjudicator dated 4 May 2000 published on the Adjudicator’s website, www.pfa.org.
' Maputuka V Gauteng Building Industry Pension Scheme [2004] 11 BPLR 6233 (PFA), at 6234.
2 1 ombard v Metal Industries Provident Fund and Another [2002] 8 BPLR 3774 (PFA), at 3779.

A
d&?



Page 8

2.2.2.7.

2.2.2.8.

2.2.2.9.

2.2.2.10.

in such a council after the coming into
operation of the Labour Relations Act of
1998, on 1 February 1999.

He stated that section 28(3) of the Labour Relations
Act provides that, notwithstanding anything contained
in any other Act, the provisions of the Pension Funds
Act apply with regard to any pension fund established
under section 28 (1) (g) of the Labour Relations Act
after 1 February 1999.

This is yet another example of a situation where the
two Adjudicators do not agree on an interpretation of
the Act.

My view is that the Act does not apply to bargaining
council funds. | submit that this is the proper
interpretation of section 2 (1) of the Act, which
provides that:

“2. Application of Act

(1) The provisions of this Act shall not apply in relation
to any pension fund which has been established or
continued in terms of a collective agreement
concluded in a council in terms of the Labour
Relations Act, 1995 (Act 66 of 1995), before the
Labour Relations Amendment Act, 1998, has come
into operation, nor in relation to a pension fund so
established or continued and which, in terms of
a collective agreement concluded in that council
after the coming into operation of the Labour
Relations Amendment Act, 1998, is continued or
further continued (as the case may be). However,
such a pension fund shall from time to time furnish
the registrar with such statistical information as may
be requested by the Minister.”

Section 2(1) clearly reflects this view.

Unfortunately, the current Adjudicator has not always
subjected funds to rigorous scrutiny when seeking to
determine whether or not they are bargaining council

4
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funds. He has, on occasion, declined to determine
disputes involving union-established funds that are

not bargaining council funds.?'

2.2.3. The Adjudicator has no power to determine disputes involving

state pension funds

2.2.3.1.

2.2.3.2.

2.2.3.3.

2.2.3.4.

2.2.3.5.

These are funds to which the state contributes
financially.

In Retired University of Natal Staff Association v
Associated Institutions Pension Fund and Another,?
the former Adjudicator indicated that the definition of
a pension fund organization in section 1 of the Act
embraces all pension funds and does not require that
a fund be registered in order to fall within its ambit.

With regard to section 2(1) of the Act, he said that it
regulates the scope of application of the Act and the
only exclusion it provides for is with regard to pension
funds established in terms of a collective agreement

concluded in a bargaining council.

He pointed out however that the express language of
section 2 is not the sole determinative factor of the
Act’s application and it is necessary to look at the
context and other provisions of the Act as a whole.

In this regard he sought direction from section 4A of
the Act. Provisions of section 4A essentially provide
that the provisions of the Pension Funds Act, in
relation to pension funds to which the state
contributes financially, shall apply, in so far as they
can be applied, only once the requirement of
registration had been met.

2! See, for example, his letter to the principal officer of the Chemical Industries National Provident Fund (CINPF) under case number

PFA/GA/970/04/ZLM and dated 11 February 2005.

222000] 3 BPLR 302 (PFA).

4
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2.2.3.6. He concluded that the jurisdiction of the Adjudicator
was ousted in this case.
2.2.4. The Adjudicator’s powers in relation to funds not registered in

terms of the Act

2.241.

2.24.2.

2.2.4.3.

Based on the rationale in the Retired University of
Natal Staff Association case above, it seems that the
Act will apply even to funds that have not been
registered. The Act specifically requires that all
pension funds should be registered.?® The only
pension funds that will escape the reach of the
Adjudicator are those that are exempted in terms of
the Act or any other statute.

In Rudman v Transnet Pension Fund,** the fund in
question was established in terms of an Act of
parliament which among other things, specifically
provided that the fund may request the Registrar to
register such a fund and it is only upon registration
that it can be regarded as a pension fund

organisation.

Based on the fact that this fund had not been
registered as per the relevant Act of parliament, the
Adjudicator concluded that he did not have

jurisdiction in the matter.

2.3. Prescription and Time-Barring

2.3.1. The issue of prescription is certainly one of the most controversial

issues that the Adjudicator has had to rule on. The question is

whether the Prescription Act 68 of 1969 is applicable to complaints

lodged in terms of section 30A (3) of the Act.

2.3.2. Section 11(d) of the Prescription Act provides that a period of

2 84 and s31 of the Act.
12003] 9 BPLR 5135 (PFA) at 5136.

4
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2.3.3.

2.3.4.

2.3.5.

2.3.6.

prescription in respect of any other debt (other than debts listed in
section 11(a) — (c)) shall be three years. An exception to this rule
will be where any other Act of parliament provides otherwise.

The biggest problem faced by the two Adjudicators is that a debt is
not defined in the Prescription Act and they had to decide whether
a complaint in terms of the Act constitutes a debt for the purposes
of the Prescription Act. The second problem is whether section 30I
of the Act, which regulates time-limits, qualifies as an Act of
Parliament that regulates prescriptive period in the complaints
adjudication process, in which event the Prescription Act will be
ousted.

Section 301 of the Act provides that:

“Time limit for lodging of complaints

(1) The Adjudicator shall not investigate a complaint if the act or
omission to which it relates occurred more than three years before
the date on which the complaint is received by him or her in writing.

2) If the complainant was unaware of the occurrence of the act or
omission contemplated in subsection (1), the period of three years
shall commence on the date on which the complainant became
aware or ought reasonably to have become aware of such
occurrence, whichever occurs first.

(3) The Adjudicator may on good cause shown or of his or her own
motion -

(a) either before or after expiry of any period prescribed by this
Chapter, extend such period;

(b) condone non-compliance with any time limit prescribed by
this Chapter.”

Section 30l clearly applies to time limits for lodging a complaint with
the Adjudicator. It is akin to time limits usually prescribed for
litigants to file their claims, failing which they will be barred from
doing so. The courts usually have discretion to condone non-
compliance with time limits, as is the case with the Adjudicator.

To the extent that there is confusion between time-limits and the
prescription of debts in terms of the Prescription Act, this is
unfortunate and the Adjudicator must take the blame for confusing
the two issues.

A
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2.3.7. The real issue in my view is whether or not the Prescription Act
applies to claims lodged with the Adjudicator. Once that issue is

determined, there is no need to confuse the two issues anymore.

2.3.8. In Louw v BP, “the Adjudicator stated that the provisions of the
Prescription Act do not apply in their entirety to complaints made in
terms of Chapter VA of the Pension Funds Act of 1956 by virtue of
the provisions of section 30l of the Pension Funds Act read with
section 16(1) of the Prescription Act.

2.3.9. What section 16(1) of the Prescription Act in fact says is that, save
insofar as they are inconsistent with provisions of any other Act of
Parliament, the provisions of the Prescription Act will apply to any
debt arising after the commencement of the Act.

2.3.10. What the Adjudicator implied was that the provisions of the
Prescription Act were inconsistent with Chapter VA of the Act.
Clearly, the Adjudicator was confusing the issue.

2.3.11.  In Manzini v Metro Group Retirement Fund,?® the Adjudicator then
said that time barring provisions in section 30l must be read in
conjunction with the Prescription Act, and where subject matter of a
complaint falls within the meaning of a debt, then prescription
applies. He accordingly dismissed the complaint saying it had
prescribed.

2.3.12.  In Jacobs v Metropolitan Life Pension Fund and Another?’ the
Adjudicator again dismissed a complaint based on the fact that it
had prescribed. A similar route was followed in Boyle v Aspen
Pharmacare Ltd and Another® and Thejpal v NBS Group Pension
Fund.?®

2.3.13. In the above cases, the Adjudicator had formed the view that if the
complaint concerns a debt, then the Prescription Act will apply to

»12000] 2 BPLR 171 (PFA) at 185B-D.

% In Manzini v Metro Group Retirement Fund [2003] 11 BPLR 5285 (PFA), at 5295. The Adjudicator was clearly swayed by
comments of Erasmus J in an urgent application relating to the same matter restraining the Adjudicator from making any further
determination. Mr justice Erasmus commented in that the Adjudicator had failed to distinguish between the Prescription Act
provisions and the Time-Barring provisions under s30I of the Pension Funds Act..

" Jacobs v Metropolitan Life Pension Fund and Another [2004] 2 BPLR 5461 (PFA).

% 12004] 7 BPLR 5834 (PFA).

o
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the complaint and he would have no discretion to condone the
lateness of the complaint.

2.3.14. By reading the time-barring provisions in conjunction with the
Prescription Act, the Adjudicator simply caused unnecessary
confusion. There is no reason at all why these two issues should
not be dealt with separately.

2.3.15. For example, if it is found that the Prescription Act does apply, and
the claim has prescribed in terms of the Prescription Act, there
would be no need to even refer to section 30I since it would in any
event not save the claim. If on the other hand, it is found that the
Prescription Act does not apply, then there is only the time-barring
period to deal with.

2.3.16. | must concede that the fact that both the Prescription Act and
section 301 each have a limitation period of three years does lead
to some confusion. The possibility exists that the three year period
under the Prescription Act and the three year period under section
30l could commence and run at the same time, thus rendering the
power to condone late lodgement of the complaint futile.

2.3.17. The current Adjudicator, Mr. Ngalwana, after earlier accepting that
the Prescription Act applies to complaints lodged in terms of
section 30(A)(3),%° is now of the view that the concept of debt is not
synonymous with that of a complaint as defined in the Act. He has
said that a complaint as defined covers a wider spectrum than a
debt and even though in some circumstances a complaint may
involve the recovery of a debt, that does not alter the character of a
complaint as defined.

2.3.18. In Nyayeni’" and Pather®, the current Adjudicator deviated from
the view of the former Adjudicator. He is now of the view that
Provisions of Chapter Ill of the Prescription Act were never
intended to apply to proceedings under Chapter VA of the Pension

*[2004] 10 BPLR 6162 (PFA).

% See, Ledwaba and 10 Others v Murray and Roberts Retirement Fund and Another [2004] 9 BPLR 6087 (PFA).
3! Nyayeni v Illovo Pension fund and Another [2004] 11 BPLR 6249 (PFA) at p6255.

32 Pather v Tongaat-Hullet Pension fund and Another [2005] 4 BPLR 343 (PFA), at 348.

A
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2.4.

2.3.19.

2.3.20.

2.3.21.

Funds Act.

He therefore dismissed a point in limine in Pather that the
complaint has prescribed in terms of the Prescription Act.

As things stand, it is not clear what the position is regarding the
issue of Prescription of complaints brought under the Pension
Funds Act. The current position of the current Adjudicator seems to
be that the Prescription Act does not apply to such complaints.

It seems that Mr. Ngalwana has ignored the comment of Mr.
Justice Erasmus in Metro Retirement Fund and Another v Murphy
NO and Another. Admittedly, that comment was not so clear either.

Can the Adjudicator determine disputes that have not been first referred

to the fund and/or the employer ?

2.4.1.

24.2.

2.4.3.

2.4.4.

For some time, it was not clear whether complainants could
approach the Adjudicator directly without having first addressed
their grievances to the participating employer or the fund.

Section 30A of the Act provides that:

“30A. Submission and consideration of complaints

(1) Notwithstanding the provisions of the rules of any fund, a
complainant shall have the right to lodge a written complaint
with a fund or an employer who participates in a fund.

(2) A complaint so lodged shall be properly considered and
replied to in writing by the fund or the employer who
participates in a fund within 30 days after the receipt
thereof.

(8) If the complainant is not satisfied with the reply
contemplated in subsection (2), or if the fund or the
employer who participates in a fund fails to reply within 30
days after the receipt of the complaint the complainant may
lodge the complaint with the Adjudicator.”

The former Adjudicator had indicated on several occasions that the
complainant must first approach the employer or the fund before
lodging a complaint with the Adjudicator.

In Crone v Southern Life, he said that:

4
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2.4.5.

2.4.6.

2.4.7.

2.4.8.

2.4.9.

“It is common cause between the parties that the complainant has
complied with the provisions of section 30A (1) requiring her to lodge
a written complaint with the pension fund or employer particiéjating in
the fund before lodging with the Pension Funds Adjudicator.”

In Dakin®, he again said that the complainant had complied with
the requirement that he must first lodge a written complaint with the
fund before lodging with the Adjudicator.

The current Adjudicator however, has indicated that it is not a
requirement that the complainant must first lodge a complaint with
the fund or the employer before lodging with the Adjudicator.

A point in limine based on this issue was thus dismissed in
Insurance and Banking Staff Association v Old Mutual Staff
Retirement Fund.*®

According to Mr. Ngalwana, lodging with the fund or the employer
is a statutory right of the complainant, it is not a requirement.
Accordingly, the complainant may choose to renounce that right.

This is yet another example of a situation where the two
Adjudicators are not in agreement over a particular issue. In these

circumstances, the view of the current Adjudicator will prevail.

2.5. What kind of disputes can the Adjudicator determine ?

2.5.1.

The Adjudicator has the power to determine only those disputes in
respect of which there is a “complaint” as defined in the Act.

25.1.1. A complaint is defined in the Act® as:

“.. a complaint of a complainant relating to the
administration of a fund, the investment of its funds or
the interpretation and application of its rules, and
alleging —

(a) that a decision of the fund or any person

33119991 9 BPLR 1 (PFA), at p4B.
341199919 BPLR 22 (PFA), at 24A.

33120051 3 BPLR 272 (PFA).
51(1) (Definitions)
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(b)

()

(@

purportedly taken in terms of the rules was in
excess of the powers of that fund or person,
or an improper exercise of its powers;

that the complainant has sustained or may
sustain prejudice in consequence of the
maladministration of the fund by the fund or
any person, whether by act or omission;

that a dispute of fact or law has arisen in
relation to a fund between the fund or any
person and the complainant; or

that an employer who participates in a fund
has not fulfilled its duties in terms of the rules
of the fund;

that an employer who participates in a fund has not
fulfilled its duties in terms of the rules of the fund;

but shall not include a complaint which does not relate
to a specific complainant;”

2.5.1.2. A complainant is in turn defined as:

@)

any person who is, or who claims to be -
() a member or former member of a fund;

(ii) a beneficiary or former beneficiary of a
fund;

(iii)  an employer who participates in a fund;

(b) any group of persons referred to in paragraph
(a) (i), (i) or (iif);

(c) a board of a fund or member thereof, or

(d) any person who has an interest in a complaint;”

2.5.1.3. Parties to a complaint lodged with the Adjudicator
are:

“(a) the complainant;

(b) the fund or person against whom the complaint
is directed;

(c) any person who has applied to the Adjudicator
to be made a party and who has a sufficient
interest in the matter to be made a party to the
complaint;

(d) any other person whom the Adjudicator

believes has a sufficient interest in the matter
to be made a party to the complaint.””
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2.5.2.

2.5.3.

2.5.4.

2.5.5.

2.5.6.

In order to achieve his main objects, the Adjudicator has the power
to investigate any complaint and make any order which any court of

law may make.*®

This definition of “complaint’ is not free from controversy and has
resulted in many preliminary points being raised against the
Adjudicator concerning his jurisdiction®® much to the irritation of
both the first and the second Adjudicator. The second has
expressed his views in his determination in JJ Schwartz v Central
Retirement Annuity Fund and Another®®, as follows:

“It is often too easy for lawyers to be caught up in the excitement of
legal technicalities without as much as sparing a small thought for the
ordinary person whose entire retirement nest-egg is at the centre of
these legal jousts. Phrases such as “point in limine”, “brutum fulmina’,
“jurisdiction”, “locus standi” are thrown around liberally, while the plight
of the ordinary complainant less endowed with such fancy diction
receives just about as much attention as the Olympic silver medalist
or, to be blunt and aptly vitriolic, the remains of last night's recycled
dinner”.

The manner in which the Adjudicator has dealt with such objections
is, in my view, one of the biggest contributions he has made to the
interpretation of the Act and to the study of pension law in general.

The Adjudicator’s broad interpretation of the Act has allowed him to
hear complaints that he would not otherwise hear. Those
complaints would normally fall within the jurisdiction of other fora,
and in some cases, they would not be adjudicated upon at all due
to the fact that the complainants would not have locus standi in the
other fora. The only parties who would have locus standi in those
fora are the co-respondents in the complaint before the
Adjudicator. The Adjudicator made this point in the Schwartz
determination which dealt with his jurisdiction to hear complaints

against life insurance companies.*’

In other cases, the amount of money that is the subject of the
complaint is so small that it would not be worth the trouble and

7$30G.

38 $30E (1) (a) — Disposal of Complaints.

¥ Most of the respondents have argued that a complaint before the Adjudicator does not fall within the definition of a “complaint” as
set out in section 1 read with chapter VA of the Act.

* Case no: PFA/GA/2767/2005/RM.

4 Schwartz v Central Retirement Annuity Fund and Another; Case no: PFA/GA/2767/2005/RM, at p 23, para 31.

A
d&?



Page 18

expense of approaching a High Court. The costs of the

proceedings would far exceed the amount claimed.

2.6. Which complaints do not fall within the scope of the definition of
“complaint”?
2.6.1. Complaints that relate to schemes that are not retirement
funds

The Adjudicator has determined that he does not have jurisdiction

» 42

to entertain complaints relating to the following “schemes”,”* as

they do not constitute a pension fund organization as defined in the

Act.

2.6.1.1.

2.6.1.2.

2.6.1.3.

2.6.1.4.

2.6.1.5.

Endowment policies.*

An arrangement in terms of which an employer had
made investments in individual unit trusts on behalf
of its employers by purchasing them directly from a
collective investment company (STANLIB) without

the involvement of a pension fund organization.**

A disability policy.*®

A policy bought with the proceeds of a death benefit
on behalf of a minor child.*®

Insurance companies per se (e.g. their decisions in

relation to disability benefits).*’

The Adjudicator’s position is that, to qualify as a pension fund

organization, the main objective of the business being carried on

under the “scheme” must be the provision of benefits on retirement.

“2 1 use the word schemes for lack of a better word. This does not necessarily mean that the word scheme is the correct categorization.
43 Davel v Old Mutual Life Assurance (SA) Company Limited [2005] 8 BPLR (PFA); Mahlahlule v Sage Life Limited and Another

[2004] 5 BPLR 5732 (PFA).

# Maart v Stanlib Collective Investment Ltd [2005] 6 BPLR 494 (PFA)

4 De Wet v Cargo Carriers Retirement Fund and Others [2004] 5 BPLR 5682 (PFA).

4 PG Bison Provident Fund v Liberty Life Association of South Africa LTD [2001] 3 BPLR 1706 (PFA).

47 Adonis v Hortors Group Provident Fund and Others [2004] 5 BPLR 5658 (PFA); Mayhew and Another v Lincoln Wood Provident
Fund (3) [2004] 3 BPLR 5571 (PFA). In this regard, the Adjudicator indicated that he would suggest to the Registrar of Pension
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2.6.2.

This of course, is in line with the definition as provided in section 1

of the Act.

Complaints that have a labour relations element: Are they “in

relation to a fund”

2.6.2.1.

2.6.2.2.

2.6.2.3.

2.6.2.4.

According to the Adjudicator, the Act does not require
that the Respondent to the complaint be a pension
fund. Provided the complaint relates to the
administration of the fund, the investment of the fund
monies or the interpretation and application of the
rules of the pension fund in terms of the Act, the
choice of respondent is open ended.*®

The Adjudicator further stated that:

“the jurisdictional limitation imposed by the definition of

a complaint in section 1 relates to the cause of action
rather than the parties. Section 30G makes it plain that
the respondent to a complaint can be a pension fund or
“any person against whom the complaint is directed”.

Hence, the respondent in a complaint can be a
pension fund, a board of trustees, a single trustee,
the participating employer, an administrative
regulatory agency, a valuator, a broker or an
administrator. However, the Adjudicator’s jurisdiction
is limited to granting relief against such parties to the
extent that their conduct in some way impacts upon
the administration of the fund, the investment of its
funds or the interpretation and application of its

rules.*

By adopting this interpretation of section 30 the
Adjudicator has sought to extend his reach to those
entities that have relationships with pension funds

and in a way exposed some of the unsavoury

Funds not to allow registration of rules which makes provision of benefits wholly subject to the terms and conditions of insurance
policy agreements to which members are not party.

“* Crone v Southern Life Association Ltd and Others [1999] 9 BPLR 1 (PFA) at page 4 paral.

* Ibid, p5 par A-B.
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2.6.2.5.

2.6.2.6.

2.6.2.7.

2.6.2.8.

%0 See, Schwartz determination supra, fn 41.

aspects of those relationships.*

The Adjudicator's position in the Armscor’’
determination was that, provided the cause of action
has some connection to the interpretation and
application of the rules of the fund, the administration
of the fund or the investment of its assets, he would
have jurisdiction to investigate the complaint. In that
case the complainant alleged that he should have
been granted a retrenchment benefit by the fund,
whereas the fund alleged that he was entitled to only
an early withdrawal benefit.

John Murphy stressed that the fact that the
complainant’s entitlement to a benefit derived from
the employment contract, the terms of which has to
be determined with reference to an anterior set of
circumstances, does not in itself lead to the
conclusion that the complaint does not relate to the
application of the fund’s rules or that the dispute of
law or fact is not in relation to the fund.

In the Armscor appeal, on the other hand, **Josman
AJ qualified the term “in relation to a fund’ and stated
that he had difficulty with the proposition that it
should be interpreted too broadly so that any dispute
between an employee/member and the employer,
which could have arisen in relation to a pension fund,
even if the pension fund aspect was only a minor or
consequential feature, could be dealt with by the
Adjudicator.

He went on to say that if, on the other hand,
subsections (a), (b) and (c) are confined to disputes
between the fund or persons acting for or on behalf

5! De Waal v Amscor and Another [1999] 1 BPLR 258 (PFA), at 264B-H.
52 Armaments Development And Production Corporation Of Sa Ltd V Murphy No And Others 1999 (4) SA 755 (C).

A
d&?



Page 21

2.6.2.9.

2.6.2.10.

2.6.2.11.

2.6.2.12.

2.6.2.13.

of the fund on the one hand, and complainants such
as employers and employees on the other, the
Adjudicator is clearly the right person to decide such
disputes.

In casu, Josman J found that the issue as to whether
the second respondent had left the applicant's
employ due to the reorganisation, restructuring or
any other decision of the applicant had to be
determined in another forum before it could be
decided whether the second respondent was entitled
to a pension as he alleged, and that issue, had to be
determined before a complaint could be lodged with
the Adjudicator.

The message from the court was therefore the
following; where the dispute “in relation to the
pension fund” forms part of the complaint, but the
main issue is labour related, the labour relations
issue should be determined first by the competent
forum before the matter can come before the
Adjudicator.

If the reasoning in the Armscor case is that where the
entitlement to a pension benefit is dependant upon a
result of a labour dispute then that labour dispute
must be resolved first, then | am in full agreement
with that reasoning. If however, the result in the
labour dispute would not affect the entitlement to a
pension benefit, even if the two issues are related,
then it is my view that the Adjudicator should deal
with the matter.

Proceedings in labour courts can often last for years
and waiting for those proceedings to conclude could
be prejudicial to the complainants.

In line with the High Court decision in the Amscor
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2.6.2.14.

2.6.2.15.

2.6.2.16.

5312004] 8 BPLR 5966 (PFA).
> [2005] 1 BPLR 82 (PFA).
Case no: PEA/GA/2574/2005/ZC.

case, the tribunal has now adopted the approach that
where the main dispute is labour related, even
though it may affect entitlement to pension benefits
and therefore would qualify as a complaint, the
labour relations dispute must first be determined by
the appropriate forum.

In Rube v KPMG South Africa NO and Others,*® the
complainant lodged a complaint challenging
discontinuance of payment of a post-retirement
medical aid subsidy. The Adjudicator accordingly
found that the grievance relates to a contract of
employment, and was unrelated to a pension fund
organization. This in my view, was a correct decision
as medical aid subsidy relates to a condition of
employment and has nothing to do with pension fund
business.

In Wilken and Others v Free State Municipal Pension
Fund** the Adjudicator found that the issue was
whether the complainants had resigned voluntarily or
whether they were forced to do so. This according to
him was not a matter for the tribunal but a labour
matter which falls outside his jurisdiction.

As stated earlier, the decision in Armscor does not sit
comfortably with me. In a recent determination in
Alais and Another v Telkom Pension Fund and
Others,”® the Adjudicator has again followed the
Amscor decision and found that the issue of whether
the complainants voluntarily accepted early
retirement or whether they were retrenched is not a
matter that should be determined by the Adjudicator.
He found that this is a labour dispute with a pension

component and consequence.
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2.6.3.

2.6.2.17.

With respect, | cannot see any labour dispute in this
matter. This is a question of fact that the Adjudicator
can determine. If one has left employment, and there
is no dispute about that, but the dispute is the
manner in which the person left employment because
it affects the amount of pension he is entitled to, this
is clearly a pension law dispute. There is no reason
why the Adjudicator should not look at the facts to
determine this issue. The idea that parties should go
to another forum for the sole purpose of determining
whether the complainant was retrenched or retired is

a waste of time and money.

Which complaints are complaints “in relation to a fund”?

The Adjudicator has found the following complaints to be

complaints in relation to a fund:

2.6.3.1.

2.6.3.2.

2.6.3.3.

2.6.3.4.

Complaints concerning the failure of an insurer,
acting in its capacity as administrator of the fund, to
keep proper records as a result of which the
complainant suffered prejudice®;

Complaints concerning the levying of charges against
member contributions by life insurance companies
acting in their capacities as fund administrators when
such charges were not provided for in the rules, the
Act and the Income Tax Act®’;

Complaints concerning unfair discrimination by a
fund®®;

Complaints relating to withholding of benefits in terms
of section 37D of the Act>®;

% Crone v Southern Life Association Ltd and Others [1999] 9 BPLR 1 (PFA)

7 Schwartz, supra, fn 41.

fs O’ Connor and Others v First Rand Insurance Group Pension Fund, case no: PFA/WE/3736/01/05.
5 Anstey v Pegasus III Provident Fund [2000] 2 BPLR 119 (PFA).
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2.6.3.5.

2.6.3.6.

2.6.3.7.

2.6.3.8.

2.6.3.9.

2.6.3.10.

Complaints concerning a fund’s failure to furnish a
member with a benefit statement and a copy of the

rules®;

Complaints relating to distribution of death benefits in
terms of section 37°';

Complaints relating to the payment of pensions®;

Complaints in which it is alleged that a fund acted

contrary to its rules®;

Complaints concerning the misstatement of early

retirement benefits®:

Complaints concerning the failure by a board of

management to collect contributions®;

The following complaints were found not to be “in relation to a

fund”:

2.6.3.11.

2.6.3.12.

2.6.3.13.

2.6.3.14.

2.6.3.15.

A complaint against an independent third party such

as a financial advisor®;

Complaints concerning the discontinuance of post-
retirement medical aid subsidies by employers®’;

Disputes about medical aid subsidies®;

Disputes regarding funeral benefits®; and

Complaints against funds which had already been

% Lawrance v Medical Rescue International Retirement Fund [1999] 12 BPLR 365 (PFA).

%! Morgan v South African Druggists Provident Fund and Another [2001] 4 BPLR 1886 (PFA).

2 Aherne v Hortors Group Pension fund [2002] 1 BPLR 2920 (PFA).

% Jordan v Municipal Pension Fund [2002] 5 BPLR 3439 (PFA).

% Naude v Eskom Pension and Provident Fund and Another [2002] 8 BPLR 3782 (PFA).

% Emma and Others v Orion Money Purchase Provident Fund (SA) (1) [2004] 2 BPLR 5443 (PFA).
% Swart v Williams and Another [2001] 2 BPLR 1663 (PFA).

7 Rube v KPMG South Africa NO and Others [2004] 8 BPLR 5966 (PFA).

% Wilken and Others v Free State Municipal Pension Fund [2005] 1 BPLR 82 (PFA).

6 Ramanyelo v Mine workers Provident fund [2005] 1 BPLR 67 (PFA).
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2.6.4.

liquidated”.

Complaints relating to the interpretation or application of rules

The most interesting cases involving this issue are those in which
the Adjudicator has argued that complaints relating to the
constitutionality of rules are complaints relating to the interpretation
and application of rules and that this means that he is entitled to
determine their constitutionality, notwithstanding that his office is
not a court. | propose to deal with that question shortly. But first |
think it is appropriate to deal with the question whether the
adjudicator has a general equitable jurisdiction.

2.7. Does the Adjudicator have a general equitable jurisdiction ?

2.7.1.

2.7.2.

2.7.3.

2.7.4.

The term “equitable jurisdiction” implies a corrective system
designed to supplement the common law by responding more
flexibly to the need for fair dealing and just outcome. Under
equitable jurisdiction, someone would not be allowed to enforce

legal rights if it would be unconscionable to do so.

In Meyer v Iscor Pension Fund’', the Adjudicator, despite finding
that the complainant fell outside of the scope of the rule
amendment entitling members to pension increases by virtue of his
employment having terminated prior to the effective date of the
amendment, still concluded that the complainant was entitled to be
treated in accordance with the amended rule.

It appears that the Adjudicator was swayed by the fact that had the
complainant fell within the scope of the amendment’s effect; his
pension would have been three times more than what he actually
received. The complainant had missed the cut-off date by a few

months.

The Adjudicator decided the complaint as one of discrimination,
pointing out that some of the complainant’s colleagues who also fell

" Ngoma v Mexbro Employee Provident Fund and Others [2003] 9 BPLR 5114 (PFA).

" Meyer, supra, fn 17.
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outside of the cut-off period were granted pension increases. He
made an order that the complainant should be placed in a position
he would have been in if he had been treated the same as the
others.

2.7.5. The Adjudicator in this case basically awarded the complainant the
pension increase he was not entitled to in terms of the rules and
the law.”” The fact that the fund has made payments to others
which payments they are not entitled to in terms of the rules, does
not mean that the complainant should also be entitled to a pension
increase to which he is not entitled in terms of the rules.

2.7.6. What the Adjudicator should have done was apply the same
principle he applied in Ndlovu v South African Local Authorities
Pension Fund” where he found that just because colleagues
benefited from an overpayment does not entitle the complainant to

a similar benefit.

2.7.7. In Southern Staff Pension Fund v Murphy NO and Another,”* Wise
AJ, in an appeal against the Adjudicator’s determination, criticized
the apparent exercise of equitable jurisdiction by the Adjudicator.

2.7.8. In this matter, the complainant had chosen the lesser of the two
benefit options, resulting in him receiving a cash benefit which is
approximately R 50 000 less than the preserved benefit option he
did not choose. The Adjudicator assumed that the complainant had
been ignorant and did not understand the nature of the preserved

benefit option.

2.7.9. Wise AJ set aside the Adjudicator’s determination, pointing out that
the complainant was not illiterate, there was no proof that he was
ignorant, and in fact, the complainant had worked for Southern Life
for fifteen years, which all suggested that he knew and understood
the nature of the benefit. In any event, the Adjudicator’s conclusion
that the complainant was ignorant had not been part of the claim.

2 See, Tek Corporation Provident Fund and Others v Lorentz_1999 (4) SA 884 (SCA).
3 Ndlovu v South African Local Authorities Pension Fund [2001] 7 BPLR 2236 (PFA), at 2242E.
™ Southern Staff Pension Fund v Murphy NO and Another [2000] 9 BPLR 963 (PFA).
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2.7.10.

2.7.11.

2.7.12.

2.7.13.

2.7.14.

2.7.15.

The two cases certainly create the impression that the Adjudicator
was swayed by considerations of equity and fairness at the
expense of certainty and legal considerations.

To my knowledge, the Adjudicator himself has never expressly said
that he has equitable jurisdiction. Any criticism of the Adjudicator in
this regard is based on the impression his reasoning in some of the
determinations has created in the eyes of some people.

The Adjudicator has come in for a lot of criticism in this regard. In
the Shell appeal,” Wallis SC submitted that the Adjudicator's
approach to the determination of the dispute was fundamentally
erroneous in that, according to counsel, the Adjudicator conceived
his function to be partially equitable and partially legal. Levinsohn J
stated that he was not entirely convinced that this is what the
Adjudicator did in this case. However, he did not decide this aspect
as he found it unnecessary to do so. He did assume, for the
purposes of his judgment, that the Adjudicator had approached the

matter in the same way that a court of law would.

As for the equitable jurisdiction of the Adjudicator, Levinsohn J
made it clear that the Adjudicator performs the same function which
a court of law would perform had such court been seized of the
matter and that the Adjudicator accordingly does not possess a
general equitable jurisdiction, despite the fact that section 30D of
the Act charges him with the duty to dispose of complaints in a

procedurally fair, economical and expeditious manner.

In Mine Employees Pension Fund v Murphy NO and Others,”
Willis J said the following:

“Our constitution does not give the courts or any other tribunal some
kind of general discretion to come to the relief of those for whom we
feel sorry. More particularly, we are not given the broad equitable
discretion to use other people’s money to act in such manner.”

| am inclined to agree that the Act does not grant the Adjudicator a
general equitable jurisdiction, and to the extent that he puts

7> Shell supra, tn 16.
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2.7.16.

2.7.17.

fairness and equity before legal consideration, he is acting ultra
vires.

t,”” section 151

The Act is in contrast with the Labour Relations Ac
of which specifically provides that the Labour Court is a court of law

and equity.

The fact that the Adjudicator does not have a general “equity”’
jurisdiction does not, however, mean that he is entirely unable to
produce justice in the face of inequitable, but registered, rules.

2.8. Whether the Adjudicator has the jurisdiction to determine the

constitutionality of retirement fund rules or conduct

2.8.1.

2.8.2.

2.8.3.

2.8.4.

2.8.5.

The issue of whether or not the Adjudicator has constitutional
jurisdiction is, and will for some time to come, remain a subject of
jurisprudential controversy. | attempt in this section to shed some
light on this issue.

| propose to deal with this issue under three separate headings. |
shall first deal with the status of the Constitution and its binding
nature. Secondly, | shall deal with the Adjudicator’s views on his
constitutional jurisdiction, and thirdly, | shall deal with the
arguments against the constitutional jurisdiction of the Adjudicator.

The Constitution and its binding nature:

The Adjudicator has been at the forefront of making constitutional
jurisprudence part of South African pension law.

The Constitution of South Africa embraces the supremacy of the
Constitution and the rule of law. South Africa is a state founded on
the supremacy of the Constitution and the rule of law.” This means
that all authority must be exercised by virtue of, and in accordance
with the provisions of the Constitution.

7612004] 11 BPLR 6204 (PFA), at 6216, para 40.

7 Act 66 of 1995.

8 Section 1 of the Constitution of the Republic of South Africa, Act 108 of 1996.
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2.8.6.

2.8.7.

2.8.8.

2.8.9.

2.8.10.

2.8.11.

Section 2 of the Constitution, the “supremacy clause”, is one of the
most important, if not the most important provisions in the entire
document. It establishes the authority of the constitution as the
supreme law of the land. It provides that:

“Supremacy of Constitution
2. This Constitution is the supreme law of the Republic; law or conduct

inconsistent with it is invalid, and the obligations imposed by it must
be fulfilled.”

The first Adjudicator Mr. Murphy, made it clear early on during his
tenure that South Africa is a constitutional state. He often used the
German phrase “rechstaat”to emphasize that point.

The concept “rechstaat” comprises, among others, enforceable
guarantees in connection with individual rights, the supremacy of
the constitution, the principle of legality, legal certainty and access
to independent and impartial courts.”

In the Sapref determination, the Adjudicator said that a complaint
alleging invalidity requires the interpretation of the rule’s purpose
and means to determine its consistency with the principle of the

Rechstaat.®’

The Constitution enjoins the state to respect, protect, promote and
fulfill the objects of the Bill of Rights.®' The Bill of Rights applies to
all law, and binds the legislature, the executive, the judiciary and all
the organs of state.®® Accordingly, there is not just a negative duty
on the state and its organs to refrain from infringing rights in the
Constitution. The Bill of Rights also imposes a positive duty on the
state to protect, promote and fulfill the entrenched rights.

The Constitution further provides that the Bill of Rights binds
natural or a juristic person if, and to the extent that, it is applicable,
taking into account the nature of the right and the nature of any

" See, Reutenbach and Malherbe, “Constitutional Law”, Revised Second Edition, Butterworths 1997, at p 281.
% Group of Concerned Sapref Pensioners v Sapref Pension Fund and Others [2000] 1 BPLR 44 (PFA) at p 66E
81 Section 7(1) of the Constitution.

82 Section 8(1) of the Constitution.
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2.8.12.

2.8.13.

2.8.14.

2.8.15.

2.8.16.

2.8.17.

t.83

duty imposed by the righ

Referring to section 8(2) of the Constitution, which provides that the
Bill of Rights also binds juristic persons, and thus extends the ambit
of rights to private relationships, the Adjudicator said in Louw v BP
Southern Africa Pension Fund and Another, that:

“section 8(2) of the constitution means that the Bill of Rights
may bind pension funds directly in their dealings with
members.”™*

As a functionary of an organ of state under the supervision of the
Minister of Finance, the Adjudicator is naturally, also bound by the
Constitution by virtue of section 8(1). As far as the Adjudicator was
concerned, he was obliged, in the exercise of his functions, to give
effect to the Constitution as the supreme law of the land.

Can the Adjudicator pronounce on the constitutional validity of

pension fund rules and conduct of trustees?

There can be no doubt that pension fund rules must be consistent
with the Constitution. Similarly, there can be no doubt that trustees’
decisions must be consistent with the Constitution. The
Constitution is after all the “numero uno”law in the country and any

law or conduct inconsistent with it is invalid.

The dispute, as | understand it, is whether the Adjudicator, not
being a court of law, has the jurisdiction to determine the
constitutional validity of the fund rules and conduct.

Mr. Murphy (the first Adjudicator) made it clear in the Sapref matter
that the complainants have a right to seek appropriate relief under
Chapter VA in disputes of law about the interpretation and
application of pension fund rules, which require the testing of
pension fund rules’ consistency with the Constitution, the
common law doctrine of unreasonableness and the Act.®* (My
emphasis)

83 Section 8(2) of the Constitution.
8 Louw v BP Southern Africa Pension Fund and Another [2000] 2 BPLR 171 (PFA)
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2.8.18.

2.8.19.

2.8.20.

2.8.21.

2.8.22.

Accordingly, the validity of a rule can be attacked based on the

constitution, the common law or the Act.

The Pension Funds Act grants the Adjudicator the power to make
an order which any court of law may make.® This, according to the
Adjudicator, means that he has the power to declare rules of
pension funds invalid on the ground of unreasonableness and

constitutionality. In the Sapref case, the Adjudicator states:

“This subsection gives me the powers equivalent to a High Court
judge whose powers unquestionably extends to striking down invalid
subordinate legislation or contractual terms. 87

In Dakin v Southern Sun Retirement Fund,®® the Adjudicator stated
that legality is also determined with reference to the constitution
and the prevailing norms of the legal order, and:

“In terms of section 30E (1) (a) of the Act, | have the power to make
any order which a court of law could make and this includes the
power to strike down rules which are unreasonable.” (My
emphasis)

The Constitution of South Africa vests judicial authority in South
Africa in the courts.® It further provides that the courts are
independent and subject only to the Constitution and the law, which
they must apply impartially and without fear, favour or prejudice.

The Adjudicator’s office is not a court of law. Section 30E however,
effectively grants him the power to deal with complaints as if they
were lodged in a court of law. In relation to the judiciary, the
Constitution provides that the Courts are:

2.8.22.1. the Constitutional Court;
28.22.2. the Supreme Court of Appeal;
2.8.22.3. the High Courts, including any high court of appeal

8 Sapref, supra p70, par B; see also Louw v BP Southern Africa [2000] 2 BPLR 171 (PFA), at 178.

¥ section 30E (1) (a)
87 Sapref, supra fn 46 at 66].

8 Dakin v Southern Sun Retirement fund [1999] 9 BPLR 22 (PFA).
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2.8.23.

2.8.24.

2.8.25.

2.8.26.

that may be established by an Act of Parliament to
hear appeals from High Courts;

2.8.224. the Magistrates' Courts; and

2.8.225. any other court established or recognized in terms of
an Act of Parliament, including any court of a status
similar to either the High Courts or the Magistrates’
Courts.

There are some who argue that by pronouncing on constitutional
issues, the Adjudicator exceeds his statutory jurisdiction and
powers. They argue that such jurisdiction is reserved exclusively
for courts.

Mr. Loxton SC, in Mine Employees Pension Fund v Murphy NO
and Others, reportedly made the following submissions:

2. The first respondent (the Adjudicator) erred in his findings that he
is competent to inquire into the constitutionality of Pension Fund
Rules and the conduct of the trustees;

3. The first respondent erred in finding that he had the power to
grant the constitutional remedy and exceeded his powers in
declaring rule 37(4) invalid;

4. The first respondent erred in finding that rule 37(4) as read with
the actuary’s table violates section 9(1) of the constitution.” %

Mr. Justice Willis only dealt with the fourth submission and agreed
with Mr. Loxton in that regard but did not make a finding on the
second and third submissions. That Justice Willis did not deal with
the second and third submission is in my view telling. It is an
ominous indication that the second and third submissions did not
have substance.

With respect, the argument that the Adjudicator has no
constitutional jurisdiction is flawed and has no basis. The
Adjudicator is compelled by the highest law in the land to protect,

% Section 165 of Act 108 of 1996. The Constitution of the Republic of South Africa.
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promote and fulfil the objects of the Bill of Rights. It certainly cannot
be suggested that the Adjudicator should endorse and give effect
to rules and conduct that violate(s) the Constitution.

In a matter that is unrelated to pension funds, the Transvaal
Provincial Division of the High Court, per Bosielo J, dealt with the
question of whether creatures of statute had the power to apply the
constitution. In the matter of Radio Pretoria v Chairman, ICASA
and Another,®" a submission was made on behalf of the Applicant
that ICASA, as a creature of statute, must operate only in terms of
and within the confines of the statute relevant to it. It was submitted
that it was improper for ICASA to invoke 